Order Denying Plaintiffs' Motion For Reconsideration And Further Clarifying Expert Discovery Order

Order Denying Plaintiffs Motion For Reconsideration And

Further Clarifying Expert Discovery Order

08/28/2002
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| N RE:  PHENYLPROPANOLAM NE ( PPA)
PRODUCTS LI ABI LI TY
L1 TI GATI ON,

Thi s docunent relates to all

acti ons

MDL NO. 1407

ORDER DENYI NG PLAI NTI FFS  MOTI ON
FOR RECONS| DERATI ON AND FURTHER
CLARI FYI NG

EXPERT DI SCOVERY ORDER

TH'S MATTER conmes before the court on Plaintifrs’
Dat ed August 13, 2002,
" Having reviewed pleadings filed in support of

as subm ssions fromboth parties proffered in

Reconsi derati on of Court O der
“General Causati on.
the notion, as well

accordance with the court’s August 13, 2002 order,
the court finds and concl udes as foll ows:

advi sed,
|. BACKGROUND

On August 13, 2002, the court

Mot i1 on fTor
re: Scope of

and, being fully

| ssued an order clarifying a March

22, 2002 order establishing an expert discovery schedul e.
Plaintiffs had asked that the court clarify the earlier order as
requiring only that the parties disclose experts addressing the

guesti on of whet her
I n the general popul ation.

PPA i s capable of causing the injuries alleged
Def endants argued that plaintiffs nust

cone forward with any expert evidence supporting a concl usion that

PPA is capable of causing injury
i.e.
ni ne year old age range.

I n any significant sub-popul ation,

men and age groups falling outside of the eighteen to forty-
This di spute stemmed from al | eged

limtations of the Yale Henorrhagic Stroke Project (“HSP"),

evi dence central to this litigati
The court clarified that

the evidence offered by plaintiffs in support of general

In the context of conducting its
anal ysis. See Daubert v. Merrell

on.
It would consider alleged |imtations of
causati on
Daubert reliability and rel evance
Dow Pharm, Inc., 509 U S 579,

589 (1993) (the court
scientific testinony or evidence
reliable.”) The court noted that
woul d not transformthe inquiry i

Is obliged to

“ensure that any and all
admtted is not only relevant, but
consi deration of these limtations
nto one of specific causation (i.

http://156.128.148.44/wawd/mdl .nsf/1e626eb31a42d2ec8...3¢183/0632dd2e8f b 73e7688256c2900800ad1?OpenDocument (1 of 5)06/15/2006 2:50:24 PM




Order Denying Plaintiffs' Motion For Reconsideration And Further Clarifying Expert Discovery Order

e. whether PPA ingestion caused a particular individual’'s injury).
The court al so noted that consideration of these Iimtations would
serve the very purpose of the MDL, given that the all eged sub-
population limtations identified by defendants constituted issues
of w despread applicability.

The court expected generic experts to testify as to general
causation issues of w despread applicability and to proffer

opi nions pertaining to the history, science, and other issues of

causation relating to PPA. See, e.q., In re Diet Drugs Prods. Liab.
Litig., MDL No. 1203, 2001 U. S. Dist. LEXIS 5927, at *12 (E. D. Pa.

May 9, 2001). Since the court deened causation with respect to
significant sub-populations to constitute issues of w despread
applicability, the parties were directed to address those issues in
their expert discovery. However, the court sought further
clarification as to the sub-popul ati on groups constituting
appropri ate subjects for consideration in the Daubert anal ysis,
and, thus, requested suggestions on this issue fromthe parties.
I1. DI SCUSSI ON

Plaintiffs seek reconsideration of the court’s August 13, 2002
order. They argue that the court’s decision re-defines the term
“general causation” in contravention of the NNnth Crcuit’s
definition of that phrase, see In re Hanford Nucl ear Reservation

Litig., 292 F.3d 1124, 1133 (9th Cr. 2002), inproperly hei ghtens
t he burden placed on MDL plaintiffs, prejudices plaintiffs given
their inpending deadlines, and wll, as a practical nmatter, work

agai nst the goals of the MDL in resulting in nunerous appeals. They
suggest that the general causation expert discovery be limted to

t he questions of whether PPA consunption is capable of causing
henorrhagi ¢ stroke, ischem c stroke, and any other injury as may be
al l eged by an MDL plaintiff.

Def endants have no objection to the order. They suggest a detail ed
breakdown of the evidence into a variety of groups based on dosage
of PPA product, individuals not studied by the HSP, and six

different categories of individuals studied in the HSP.11In sum
def endants’ suggested “sub-popul ati ons” woul d consi st of the
follow ng: (a) individuals who took PPA in recommended doses; (b)

I ndi vi dual s who took PPA in any higher dose; (c) individuals under
18 years of age; (d) individuals over the age of 49; (e)

I ndi vi dual s, regardl ess of age, whose |ast ingestion of PPA was
nore than three days before the onset of their injury; (f) nmen who
I ngest ed cough/cold PPA products; (g) nen who ingested appetite
suppressant PPA products; (h) wonen who had “any use” (as defined
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by the HSP) of cough/cold PPA products; (i) wonen who had “first
use” (as defined by the HSP) of cough/cold PPA products; (j) wonen
who had “any use” of PPA appetite suppressants; and (k) wonen who
had “first use” of PPA appetite suppressants.

The court rejects plaintiffs’ notion for reconsideration, but finds
that the parties require further clarification of the court’s
orders regardi ng expert discovery. Although recognizing the

rel evance of the alleged limtations of the HSP to the Daubert

anal ysis, the court did not intend to divide general causation
expert discovery and the eventual Daubert hearings into separate,
sub- popul ati on based general causation inquiries (i.e. general
causation wth respect to nen, general causation wth respect to
wonen, general causation with respect to children). Instead, the
court intends to consider these |imtations, as they wll
presumably be rai sed by defendants, when conducting the Daubert

rel evance and reliability analysis, and expects plaintiffs to
counter these chall enges accordingly. The court did not intend to
require plaintiffs to produce experts or proof as to each sub-
popul ati on. The court anticipated that in the course of cross-
exam nation of plaintiffs’ experts, defendants would chall enge the
adm ssibility of those experts’ opinions as they relate to sub-
popul ations, and plaintiffs’ experts would respond to those
chal | enges.

In fact, sonme of the argunents raised by plaintiffs in their notion
for reconsideration reflect the very type of argunents the court
anticipated hearing in opposition to these sub-popul ati on
chal | enges. For exanple, defendants wll |ikely challenge the
reliability and rel evance of the HSP given that the individuals in
that study were limted by age. As described within plaintiffs’
notion, plaintiffs’ experts would |likely counter that argunent by,
for exanple, averring the conmmon use of extrapol ation of study
results onto other age groups, given the practical and ethical
limtations associated with conducting nedi cal experinents.
Argunents as to whether such extrapol ations are grounded i n good
sci ence woul d, thus, be one of the issues for the court’s
consideration in the face of defendants’ sub-popul ation
adm ssi bility chall enges.

As such, the court has not inproperly heightened the burden pl aced
on plaintiffs at the general causation stage. Instead, the court
acknow edges the rel evance of particular inquiries concerning the
I ssue of general causation and forewarns plaintiffs as to its
recognition of this fact. In this respect, the consideration of

http://156.128.148.44/wawd/mdl .nsf/1e626eb31a42d2ec8...3¢183/0632dd2e8f b 73e7688256c2900800ad1?OpenDocument (3 of 5)06/15/2006 2:50:24 PM



Order Denying Plaintiffs' Motion For Reconsideration And Further Clarifying Expert Discovery Order

these imtations does not contradict the NNnth Crcuit’s hol ding
in In re Hanford Nucl ear Reservation Litig., 292 F.3d 1124. In that
case, the lower court had bifurcated discovery into general and

I ndi vi dual causation stages. Id. at 1129. The Ninth Crcuit held
that the district court violated that discovery plan in requiring
proof of specific causation prior to full discovery on that
gquestion. 1d. at 1129-32, 1134-35. Therefore, the decision rested
on the fact that the district court had prematurely altered the

burden placed on plaintiffs.22Al so, although plaintiffs correctly
note that the Diet Drugs general causation inquiry did not entail
consi deration of argunents based on sub-population |imtations,
there is no indication that the defendants in that case ever nade
such a request, or that it would have been appropriate given the
nature of the evidence as a whole at issue in that case. See 2001 U.
S. Dist. LEXIS 5927. Moreover, plaintiffs can hardly express
surprise that defendants will raise criticisns of the HSP based on
its alleged sub-population limtations, given that defendants nade
their intention to raise these argunents clear at the February 2002
status conference.

The court recognizes that its request for sub-popul ati on breakdown
suggesti ons has caused unnecessary confusion on the part of the
parties. The court requested this information to assist it in
determ ning the appropriate paraneters for consideration of the

evi dence and so that the parties would be fully infornmed as to

t hose paraneters. Now, however, given defendants’ detailed sub-
popul ati on breakdown suggestions, the court finds that plaintiffs
should be well aware of the sub-population argunents that will be
rai sed by defendants in opposition to plaintiffs’ general causation
experts. This decision does not reflect the court’s opinion wth
respect to whether all of the suggestions offered by defendants are
appropriate for or relevant to the Daubert anal ysis. However,
plaintiffs are now fully aware of the argunments antici pated by
defendants on this basis and should prepare their experts

accordingly.33The parties may contact the court and request a

t el ephone conference in the event they require further
clarification of the court’s position on the subject of expert

di scovery.

[11. CONCLUSI ON

For the reasons stated above, the court hereby DENIES Plaintiffs’
Motion for Reconsideration and further clarifies the expert

di scovery orders previously issued by the court as described wthin
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this order. The parties shall abide by this and the court’s
previous orders in conducting their expert discovery.
DATED at Seattle, Washington this 28th day of August, 2002.

[ s/
BARBARA JACOBS ROTHSTEI N
UNI TED STATES DI STRI CT JUDGE
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