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UNI TED STATES DI STRI CT COURT
VESTERN DI STRI CT OF WASHI NGTON

AT SEATTLE
| N RE: PHENYLPROPANOLAM NE ( PPA) MDL NO. 1407
PRODUCTS LI ABI LI TY ORDER GRANTI NG | N PART
LI TI GATI ON, AND DENYI NG | N PART
MANUFACTURI NG
DEFENDANTS MOTION TO
ACCELERATE DAUBERT
This docunent relates to all HEARI NG
actions
. TNTRODUCTI ON

Manuf acturi ng defendants filed a Mdtion to Accel erate the Hearings
on their Daubert Challenges to Plaintiffs’ General Causation
Evi dence (“Defs.’” Mdt.”). Having reviewed pleadings filed in
support of and in opposition to this notion, and, being fully
advi sed, the court finds and concludes as foll ows:

1. BACKGROUND
In a March 21, 2002 order, the court adopted the follow ng expert
di scovery schedul e:
Plaintiffs’ Rule 26 disclosures on or before: 10/01/02
Def endants’ Rule 26 disclosures on or before: 1/03/03
Depositions of Plaintiffs experts conplete by: 12/02/02
Deposi ti ons of Defendants’ experts conplete by: 3/03/03
Def endants’ Daubert and other notions filed by: 2/03/03
Plaintiffs’ Daubert and other notions filed by: 4/30/03
Qppositions to Defendants’ notions filed by: 3/05/03
Qppositions to Plaintiffs’ notions filed by: 5/30/03
Reply briefs to Defendants’ notions filed by: 3/20/03
Reply briefs to Plaintiffs’ notions filed by: 6/16/03
Daubert hearings to be schedul ed after: 6/16/03

I11. DI SCUSSI ON
Def endants request that the court expedite the expert discovery
schedul e, which currently allows for the conpletion of a separate
briefing schedule for any plaintiff Daubert challenges to
def endants’ experts, prior to a hearing on defendants’ Daubert
chal l enges. They assert that this separation in the briefing
schedul e i nposes an unnecessary three-nonth delay on the hearing of
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def endant s’ Daubert chall enges. Defendants argue that this del ay
poses a maj or obstacle to federal -state coordi nati on based on the
accel erated schedul e adopted by Judge Norman Ackerman in

Pennsyl vania, and the possibility of simlar schedules that may be
adopted in New Jersey and California. Defendants assert the |ack of
any good reason for separate and later briefing of Daubert
chal | enges to defendants’ experts. They aver that the logical tine
for plaintiffs to present such challenges would be in plaintiffs’
papers in opposition to defendants’ Daubert chall enges, currently
due on March 5, 2003. In that way, all of the Daubert chall enges in
the MDL could be scheduled for hearing pronptly after defendants’
reply papers are filed on March 20, 2003.

Plaintiffs strongly object to defendants’ proposal. They argue that
advanci ng the expert discovery schedule will not facilitate federal-
state coordination, given that the state courts at issue all apply
different standards to their assessnents of the admi ssibility of
expert evidence, and that different evidence, and possibly experts,
w || consequently be offered in support. That is, while the NMDL

court will apply the standards articulated in Daubert and its
progeny, the courts in Pennsylvania, New Jersey, and California
wll apply their own standards, all of which entail a variation on

the pre-Daubert, Frye test. See Daubert v. Merrell Dow Pharm,
Inc., 509 U S 579, 588-89 (1993) (finding test articulated in Frye
v. United States, 293 F. 1013 (D.C. Gr. 1923) superceded by the
Federal Rules of Evidence) and Plaintiffs’ Menorandumin Qpposition
to Defendants’ Mdtion (“Pls.” OQop.”), at 5 (discussing various
state court tests). Plaintiffs also argue that the adoption of the
proposed schedul e woul d substantially prejudice their case, while
provi di ng defendants with a clear tactical advantage.

The expert discovery schedul e adopted by this court provided for
the conpletion of briefing on defendants’ Daubert chall enges on
March 20, 2003, the conpletion of briefing on plaintiffs’ Daubert
chal | enges on June 16, 2003, and joint Daubert hearings to be
schedul ed for sone tine after June 16, 2003. The schedul e adopt ed
by Judge Ackerman, while maintaining several of the sane initial
dates, bifurcates the briefing schedule and the hearings on the
parties’ chall enges. Judge Ackerman schedul ed the hearing on

def endants’ notions for on or after April 3, 2003, followed by the
briefing of plaintiffs’ notions, and then the hearing on
plaintiffs’ notions for on or after May 20, 2003. See Defs.’ Mdt.,
Ex. 1.

Def endant s’ suggestion for advancing the scheduling of the Daubert
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hearing differs in one significant respect fromthe schedul e
adopted by Judge Ackerman. Wereas Judge Ackernman bifurcated the
briefing and hearing schedul es, defendants request that the court
require plaintiffs to both respond to defendants’ chall enges and
supply their own challenges at the sane tine, allowng for a joint
hearing on all Daubert challenges three nonths prior to the
currently schedul ed date.

Al t hough the court declines to adopt defendants’ suggestion of a

shortened, non-bifurcated schedule, it agrees that a bifurcated
schedule, simlar to that adopted by Judge Ackerman, woul d serve
the i nportant purpose of advancing the MDL court’s goal of federal
and state court coordination. Wi le the state courts admttedly
apply different standards, the court sees anple potential benefits
in the adoption of a simlar schedule. For exanple, the state
courts wll have the benefit of observing the MDL hearings close in
time to their own hearings.

Furthernore, the court finds that a bifurcated schedule would
obviate any prejudice to plaintiffs. Under the current schedul e,
the briefing on defendants’ notions wll already be conplete as of
March 20, 2003. A bifurcated schedule wll nean only that the
hearing on those notions will follow closely intime to the
conpletion of the briefing. Plaintiffs wll then be provided the
opportunity to follow that hearing wwth their own Daubert notions
and a correspondi ng hearing. As such, the alleged tactical

advant age afforded by defendants’ proposal will be avoi ded through
bi furcation. Myreover, contrary to plaintiffs’ assertion, the court
does not believe that disallow ng sinultaneous challenges will in

any way prejudice plaintiffs’ ability to present and defend their
expert evidence.

The court hereby nodifies the expert discovery schedul e as foll ows:
Plaintiffs’ Rule 26 disclosures on or before: 10/01/02
Depositions of Plaintiffs experts conplete by: 12/02/02

Def endants’ Rule 26 disclosures on or before: 1/03/03

Depositions of Defendants’ experts conplete by: 3/03/03

Def endants’ Daubert and other notions filed by: 2/03/03
Qppositions to Defendants’ notions filed by: 3/05/03

Reply briefs to Defendants’ notions filed by: 3/20/03

Daubert hearing on Defendants’ notions

wi Il take place after:11Counsel shall be prepared to di scuss and,
I f possible, suggest an April hearing date at the next schedul ed
status conference. 3/20/03

http://156.128.148.44/wawd/mdl .nsf/1e626eb31a42d2ec8...3¢183/c3d76929111a92d788256c390083b3a5?0OpenDocument (3 of 4)06/15/2006 2:46:15 PM



Order Granting In Part And Denying In Part Manufacturing Defendants' Motion To Accelerate Daubert Hearing

Plaintiffs’ Daubert and other notions filed by: 4/30/03
Qppositions to Plaintiffs’ notions filed by: 5/30/03

Reply briefs to Plaintiffs’ notions filed by: 6/16/03

Daubert hearing on Plaintiffs’ notions

w |l take place after: 6/16/03

The only nodification to the original schedule nmay be found in the
addition of a separate hearing on defendants’ Daubert notions to

occur after the due date for defendants’ reply briefs.2 21In
keeping the briefing schedule dates as originally adopted, the
revi sed schedule continues to differ fromthe schedul e adopted by
Judge Ackerman. For exanple, while the MDL hearings on defendants’
and plaintiffs’ Daubert challenges wll occur after March 20, 2003
and June 16, 2003 respectively, the Pennsylvania hearings wl|
occur on or after April 3, 2003 and May 20, 2003. The court finds
these differences negligible and posing no threat to the goal of
federal -state coordi nati on.

Thus, both as previously and presently scheduled, “plaintiffs are

given the sane anount of tine to nmount their Daubert challenges to
def endants[’] experts [as] given defendants to challenge plaintiffs
['] experts.” See Pls.” Opp., at 9.

| V. CONCLUSI ON
For the reasons stated above, the court hereby GRANTS in part and
DENIES in part defendants’ notion to accel erate the Daubert
hearing. The parties are hereby ORDERED to abide by the nodified
expert discovery schedul e as descri bed above.
DATED at Seattle, Washington this 17th day of Septenber, 2002.

/ s/
BARBARA JACOBS ROTHSTEI N
UNI TED STATES DI STRI CT JUDGE
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