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UNI TED STATES DI STRI CT COURT
VESTERN DI STRI CT OF WASHI NGTON

AT SEATTLE
I N RE:  PHENYLPROPANOLAM NE ( PPA) MDL NO. 1407
PRODUCTS LI ABI LI TY ORDER DENYI NG MOTI ON FOR
LI TI GATI ON, RECONSI DERATI ON BUT

GRANTI NG LEAVE TO FI LE
RENEVWED MOTI ON FOR CLASS
CERTI FI CATI ON

Thi s docunment rel ates to:

Bowen v. Scheri ng- Pl ough Corp.,
No. C01-303R

Kam a v. G axoSm t hKline Corp.,
et al., No. CO01-304R

Wirz, et al. v. Anerican Hone
Products Corp., No. C01-306R

Anderson, et al. v. Bayer Corp.,
No. CO1-307R

French, et al. v. Bristol-Mers
Squi bb Co., No. C01-308R

Turner, et al. v. Novartis
Corp., et al., No. C01-309R

. TNTRODUCTT ON
Plaintiffs filed a Mdtion for Reconsideration Pursuant to Local
Rule 7(h)(1) and Fed. R Gv. P. 59(e) or in the Alternative for
Renewal of Mdtion for Cass Certification Pursuant to Rule 23(b)(3)
for Economc Injury Cains (“Plaintiffs’ Mtion”). Having revi ened
this notion, along with the remai nder of the record, and, being
fully advised, the court finds and concl udes as foll ows:

1. BACKGROUND
Plaintiffs sought class certification in six different cases, each
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pendi ng against a different defendant. In each case, plaintiffs
originally pursued certification of two different classes, the
first under two causes of action, and the second under four causes
of action. During oral argunent, however, plaintiffs essentially
limted their class clains to only one class - “Class II”" -
pursuing only two causes of action — inplied warranty and unj ust
enri chnment. They proposed subcl asses based on the two causes of
action, and one sub-subclass to account for a material variation in
state law. The court thereafter issued an O der Denying Mtion for
Class Certification Pursuant to Rule 23(b)(3) for Economc Injury
Clains (“Order”), based on plaintiffs’ failure to adequately
denonstrate the predom nance of common issues of |law or to provide
the court with a suitable trial plan.

Plaintiffs now request reconsideration of the court’s order denying
class certification. They argue that the court commtted manifest
error in failing to certify the class, contending that the
differences in state | aw poi nted out by defendants were not

material to this case.11Al though the court nentioned in dicta that
the parties had reached different conclusions as to the state | aws
containing privity requirenents, see Oder at 9 n.7 and 15 n. 13,
plaintiffs msconstrue this point as a basis upon which cl ass
certification was denied. Plaintiffs also argue that the court
wongly asserted their failure to identify subclass representatives
or to offer a suitable trial plan. Essentially, plaintiffs nake the
argunents in their notion for reconsideration, concerning the |ack
of materiality of the alleged variations, that they failed to nake

intheir reply briefing. See Order at 14.22 Simlarly, only in
their notion for reconsideration did plaintiffs supply sanple jury
instructions and verdict forns. See Order at 15 and Plaintiffs’
Motion at 4.

|11. DI SCUSSI ON

A.Mbtion for Reconsi derati on:

Local Rule 7(h) provides:

Motions for reconsideration are disfavored. The court w |
ordinarily deny such notions in the absence of a show ng of
mani fest error in the prior ruling or a show ng of new
facts or |egal authority which could not have been brought
toits attention earlier with reasonable diligence.

Al t hough plaintiffs belatedly provide, in their notion for
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reconsi deration, sone of the argunents and information identified
by the court as mssing fromtheir class certification briefing,
the court does not find that they have identified either a manifest
error in the court’s ruling or a show ng of new |l egal facts or
authority which they could not have earlier brought to the court’s
attention. As such, the court declines to reconsider its order
denyi ng class certification.

B.Renewed Mdtion for G ass Certification:

As an alternative to reconsideration, plaintiffs request a renewal
of their notion for class certification. The court possesses w de

| atitude to address the propriety of class certification. See Fed.
R Gv. P. 23(c)(1) (allowng for the altering or anendi ng of an
order regarding certification at any tinme before a decision on the
nmerits); Coopers & Lybrand v. Livesay, 437 U S. 463, 469 & n.11
(1978) (“a district court’s order denying or granting class status
Is inherently tentative.”); Arnstrong v. Davis, 275 F.3d 849, 871 &
n.28 (9th Cr. 2001) (“[Rule 23] provides district courts with
broad discretion to determ ne whether a class should be certified,
and to revisit that certification throughout the | egal proceedi ngs
before the court.”)

The class that plaintiffs were proposing at the tine of the court’s
order denying certification was dramatically different fromthat
originally proposed by plaintiffs. The court finds that briefing
tailored to the narrowed class would be both appropriate and

hel pful to the court in rendering a class certification decision.
As such, although denying plaintiffs’ notion for reconsideration,
the court grants plaintiffs leave to file a renewed notion for
class certification.

In renew ng their notion for class certification, plaintiffs should
direct their attention to the discrete class and clains at issue:
Class Il clainms under theories of unjust enrichnent and inplied

warranty.33 To the extent the Wirz plaintiffs intend to continue
their pursuit of an express warranty cl ai m agai nst defendant

Aneri can Honme Products, this claimshould al so be addressed in the
briefing. Moireover, as identified in the court’s order denying
class certification, see Order at 16, plaintiffs should denonstrate
in their briefing that each subclass, and if appropriate any sub-

subcl ass, 44 Plaintiffs maintain the prematurity of a finding as to
the need for a privity sub-subclass. See Plaintiffs’ Mtion at 3.
However, because, in the court’s opinion, the creation of such a
sub- subcl ass appears |ikely, any possible preparation on this issue

http://156.128.148.44/wawd/mdl .nsf/1e626eb31a42d2ec8...3¢183/34b8d2b45786705588256c4100627a01?OpenDocument (3 of 6)06/15/2006 1:31:23 PM



Order Denying Motion For Reconsideration But Granting Leave To File Renewed Motion For Class Certification

woul d be hel pful. satisfies all of the requirenents of Rule 23. See
Zinser v. Accufix Research Inst., Inc., 253 F.3d 1180, 1190,
anmended by 273 F.3d 1266 (9th Cir. 2001); In re Telectronics Pacing

Sys., Inc., 172 F.R D. 271, 278 (S.D. Chio 1997). Plaintiffs shoul d
al so incorporate into their renewed notion for class certification
the new argunents and information submtted in their notion for
reconsi derati on.

Additionally, the court finds that a renewed notion for class
certification would serve the purpose of addressing issues raised
In the June 28, 2002 status conference, but not briefed
extensively, if at all, in the original round of certification
briefing. As such, the court requests that the renewed notion for
class certification briefing also take the specific issues

del i neat ed bel ow i nto consi derati on.

1.Cy Pres or Fluid Recovery:

As the parties are aware, the court addressed plaintiffs’ proposal
for the adoption of a cy pres procedure, or fluid recovery, at

l ength in the June status conference. See generally Transcript of
Proceedings (“Transcript”) (June 28, 2002). Gven the court’s
conti nui ng concern as to whether the adoption of such a procedure
woul d be appropriate and/or permssible in this case, the parties
shoul d again address this issue in their renewed class
certification briefing.

However, the briefing should also anticipate the possibility that
the court may reject a fluid recovery procedure. See Order at 16
n.15 (citing Six Mexican Wirkers v. Arizona Ctrus Gowers, 904
F.2d 1301, 1305 (9th Gr. 1990) as holding that Rule 23 does not

permt “dispensing with individual proof of damages.”)55 Plaintiffs
I ndicated their continued interest in pursuing class relief in the
event the court denied their request for fluid recovery. See
Transcript at 41. Although the court does not here reach a decision
on this issue, it notes that a nunber of the naned plaintiffs do
not appear to possess any proof of possession of a PPA product as

of Novenber 6, 2000, 66See Schering-Pl ough’s Menorandumin
Qpposition to Plaintiffs’ Mtion for Cass Certification at 8
(nanmed plaintiff Douglas Bowen admtted to discarding all

nmedi cations containing PPA foll ow ng FDA advi sory); Bristol-Mers
Squi bb Menorandum in Opposition to Plaintiffs’ Mtion for d ass
Certification at 3-4 (packagi ng produced by Nancy French in
deposition indicated that the product did not contain PPA, and
named plaintiff Terry Asbert conceded throw ng away any PPA
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products she found after the FDA advisory); d axoSmthKline' s
Menmor andum in Qpposition to Plaintiffs’ Mtion for C ass
Certification at 3-4 (nanmed plaintiff Deborah Kam a | acks any proof
t hat she possessed a PPA product as of Novenber 6, 2000); Weth's
Qpposition to Plaintiffs’ Mtion for Cass Certification at 3, 8
(the only product possessed by one of the two naned plaintiffs in
Wirz consists of a bottle which had expired in 1999). and, as a
result, would not qualify as class representatives, or class
nmenbers, w thout the adoption of a cy pres procedure.
2.Superiority:

The court al so expressed concern relating to the Rule 23
superiority requirenent. See Transcript at 64-73. Although the
court does not here express an opinion as to whether the
superiority-related i ssues di scussed bel ow would or could
constitute legitinmate bases for denial of class certification, it
finds that briefing on the subject would be hel pful.

a Exi sting Renedy:

Def endants in these cases have PPA refund and product replacenent
prograns avail able to individuals possessing proof of purchase.
Should the court limt class nenbership to individuals possessing
adequat e proof of purchase, the question arises as to the
superiority of litigating these class actions in light of the
existing renedies. See, e.qg., Wbster v. Witehall-Robins, et al.,
No. JCCP-4166, slip op. at 3-6 (Cal. Super. C. L.A County August
23, 2002) (finding existence of PPA refund prograns rendered cl ass
unsui table for class certification).

b.M ni mal Recovery Versus Costs and Burdens of

Litigation:

In the June status conference, the court questioned the parties as
to the superiority of class treatnment given the possibility that
costs in this case, including class notification and attorneys’
fees, would far exceed the anount of individual recovery. See
Transcript at 64-73. As such, the briefing should al so address the
I ssue of superiority inrelation to the possibility of m nimal
recovery in the face of high costs and extensive burdens on the
court.

C.Briefing Schedul e:

The court requests that the parties neet and confer as to an
appropriate briefing schedule for plaintiffs’ renewed notion for
class certification, and submt such schedule to the court for
consideration within seven (7) days of this order. If the parties
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are unable to reach an agreenent on this issue, they shall present
their alternative suggestions to the court.

| V. CONCLUSI ON
For the reasons stated above, the court hereby DEN ES plaintiffs’
notion for reconsideration, but GRANTS plaintiffs |leave to file a
renewed notion for class certification. In briefing the renewed
notion, the parties shall address all of the issues discussed in
this order. The parties are directed to submt either an agreed
upon briefing schedule or their alternative suggestions for the
schedule within seven (7) days of this order.
DATED at Seattle, Washington this 25th day of Septenber, 2002.

[ s/
BARBARA JACOBS ROTHSTEI N
UNI TED STATES DI STRI CT JUDGE
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