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UNI TED STATES DI STRI CT COURT
VWESTERN DI STRI CT OF WASHI NGTON

AT SEATTLE
I N RE: PHENYLPROPANOLAM NE
(PPA) PRODUCTS LI ABILITY
LI Tl GATI ON, MDL NO. 1407

ORDER REGARDI NG SUPPLEMENTAL
EXAM NATI ONS OF MDL GENERI C
EXPERTS

Thi s document relates to al
cases

THI' S MATTER cones before the court on the MDL Plaintiffs’
Steering Commttee’s notion to adopt Proposed Case Managenent
Order (“CMJ) No. 12A regarding Procedures Applicable to the
Depositions of MDL Generic Experts on Supplenents to Rule 26
reports. Having reviewed the pleadings filed in support of and
in opposition to this notion, and having held a tel ephonic
hearing regarding the notion on Friday, Cctober 22, 2004, the
court finds and rules as foll ows:

| . BACKGROUND

Plaintiffs claimthat in June of this year they were nade
aware for the first time of a study perforned by the Seoul
Nat i onal University concerni ng phenyl propanol am ne (“PPA")

(hereinafter the “Korean Study”). Plaintiffs were given
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perm ssion by the court to pursue additional discovery regarding
the Korean Study. As a result of this discovery, several of
plaintiffs generic expert w tnesses have supplenented their
initial Rule 26 reports in order to address the study. A dispute
arose between the parties regardi ng what procedures should govern
t he deposition of those experts concerning their suppl enental
reports. Unable to resolve the dispute, the Plaintiffs’ Steering
Comm ttee proposed a new CMO setting forth procedures that woul d
govern the depositions.

The manuf acturing defendants have a three-fold objection to
the proposed CMO. (1) the CMO i nproperly conbines defendants’
di scovery depositions of plaintiffs’ generic experts with
plaintiffs’ trial preservation depositions of those sane experts;
(2) the proposed two hour tine limt allotted for the defendants
at each deposition is inadequate; and (3) the CMO should require
each expert to furnish any docunments responsive to the categories
set forth in Exhibit Ato CMO 12 that have cone into his or her
possessi on since the expert’s prior MDL deposition, regardl ess of
whet her or not the docunents relate specifically to the Korean
st udy.

. ANALYSI S

Def endants argue that the proposed CMO 12A inproperly
“conbi nes defendants’ discovery depositions of plaintiffs’
generic experts with plaintiffs' trial preservation depositions
of those experts....” The defendants argue that any preservation

deposition shoul d be conducted subsequent to the expert’s
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di scovery deposition, with the opposing party given an
appropriate interval of tinme between the two within which to
prepare. Defendants point out that such a procedure is
consi stent both with federal case | aw and the existing CM3s in
this ML.

Plaintiffs argue that defendants erroneously assune that
shoul d plaintiffs decide to introduce expert testinony at tria
by way of deposition testinony, they are obligated to conduct
preservation depositions of those experts. Plaintiffs claimthat
no such obligation exists and, quite to the contrary, under the
Federal Rules of Civil Procedure and the existing CMOs in this
case, trial preservation depositions of experts or fact w tness
are not mandatory; they are an option of the party proffering the
testinmony. In fact, plaintiffs argue, all parties to this
litigation have been on notice fromthe outset of the possibility
t hat di scovery depositions of experts may be used at trial.
Plaintiffs claimthat the case | aw on which defendants rely for
support for their proposition that preservation and di scovery
depositions should be separate and distinct depositions has been
rejected by a magjority of the courts who have revi ewed the issue.
This court disagrees.

The majority of courts that have addressed the distinction,
i f any, between discovery and preservation depositions have
concluded that the federal rules do not set forth any definitions

or distinctions between the two. Estenfel der v. Gates

Corporation, 199 F.R D. 351, 353 (D. Colo. 2001). However,

ORDER
Page - 3 -




© 00 N oo o A~ W N Bk

N NN NN NN R R R R R R R R R
o o0 A WO N P O O 0o N OO 0o A WO N+ O

despite the federal rules’ silence on this matter, a nunber of
courts have recogni zed that as a practical matter differences do
exist. 1d. at 354 (stating that courts treating all depositions
the sane and attenpting to regulate themall under one bright-
line rule are sinply ignoring reality). The courts that do
recogni ze a distinction have done so in the context of

determ ning whether a party is entitled to depose a witness for
preservation purposes when the party learns that the witness is
not available for trial but after the discovery deadline has
expired. In that situation, the courts have allowed preservation
deposition to go forward. The courts have not addressed whet her,
when possible, a party should take a discovery deposition! and
then later follow up with a preservation deposition.

It is axiomatic that any expert’s direct testinony should be
acconpani ed by cross exam nation. Wen a party decides to
introduce its expert’s testinony by way of deposition testinony
rather than live testinony, it is essential that there be an
adequate opportunity for the opposing party to prepare a cross
exam nation. This court believes that in the interest of fair
and conpl ete presentation at trial, the parties should have the
opportunity to take a preservation deposition with sufficient
ti me subsequent to the discovery deposition to allow for adequate

preparation, including consulting with other parties or experts.

This may be because the issue is usually considered in the
course of case managenent.
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Exi sting CMO 12 al so recogni zes a di stinction between
preservation and di scovery depositions. While CMO 12 does not
require the party proffering an expert to take a preservation
deposition, it does contenplate that if indeed a preservation
deposition is noted, it will occur after the discovery
deposition. For instance, CMO 12, sec. D. states that “the
| ength of the deposition will not exceed a total of seven hours

of actual examnation tine by parties agai nst whose interests the

opinion(s) of the expert nmay be offered ....” (Enphasis added.)

This section does not contenplate, or allot for, questioning by
the proffering party. Therefore, it is disingenuous to argue
that the parties expected a preservation deposition to occur at
the tine that the expert is first deposed. |In addition, the
section that sets forth the procedure for preservation
depositions, CMO 12 sec. F(2), is listed under the heading
“Further Depositions.” The plain | anguage of this heading
denonstrates that the parties had contenplated that a

preservation deposition would be in addition to, not sinply part

of, the original discovery deposition.
L. CONCLUSI ON
Therefore, the court rules as follows:
(1) If a party intends to introduce an expert’s suppl enent al

testinmony at trial by way of deposition testinony, that party
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must conduct a preservation deposition of that expert;?

(2) I'n the event that a party intends to take a preservation
deposition of one of its experts, the discovery deposition of
t hat same expert nust conclude at | east one week prior to the day
on which the preservation deposition is schedul ed to begin;

(3) Wth regard to the discovery deposition of an expert on
his or her supplenent, the party against whomthe opinion is
of fered shall have four hours within which to exam ne the expert,
and the party proffering the expert shall have two hours within
whi ch to conduct an exam nati on;

(4) Since plaintiffs have made it clear that they are
conplying with their obligation to update di scovery, defendants’
request that experts produce all docunents in their file
regardl ess of whether or not the docunents relate to the
suppl ement is unnecessary. Experts are only required to produce
any new materials on which they base their opinions;

(5) For the foregoing reasons, plaintiffs’ notion to adopt
proposed CMO 12A is DENI ED. The parties are instructed to conduct
suppl ement al exam nations of MDL generic experts in accordance
with the terns of this order and existing CMX>s in this

[itigation.

2The court is not intending to exclude the use of a
di scovery deposition in an enmergency situation, or for
i npeachnent purposes.
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DATED at Seattle, Washington this 29'" day of October, 2004.

s/ Barbara Jacobs Rothstein

BARBARA JACOBS ROTHSTEI N
UNI TED STATES DI STRI CT JUDGE
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