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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

IN RE:
Amended Criminal Justice Act Plan GENERAL ORDER

The Court hereby adopts the attached A&nended Criminal Justice Act Plan for the United States
District Court Western District of WashingtonJ #as approved by the Judicial Council for the Ninth Circuit
on June, 28, 2005.

The Amended Criminal Justice Act Plz#x shall take effect immediately and supersede the plan
heretofore in effect.

Dated this 25" day of July, 2005.

S it

HONORABLE ROBERT S. LASNIK
CHIEF UNITED STATES DISTRICT JUDGE

GENERAL ORDER - 1




OFFICE OF THE CIRCUIT EXECUTIVE

UNITED STATES COURTS FOR THE NINTH CIRCUIT

95 SEVENTH STREET ) GREGORY B. WALTERS, CIRCUIT EXECUTIVE
PosT OFFICE Box 193939 PHONE: (415) 556-9585
SAN FRANCISCO, CA 94119-3939 FAX: (415) 556-6179

TO: Chief Judge Robert S. Lasnik, Western District of Washington
Clerk Bruce Rifkin, Western District of Washington

FROM: Dr. Robert E. Rucker, Assistant Circuit Executive, Court Management
& Research

B

DATE: June 30, 2005

RE: Amended CJA Plan

I am writing to inform you that on Tuesday, June 28, 2005, the Judicial
Council for the Ninth Circuit voted to approve the Western District of
Washington’s amended “Criminal Justice Act Plan.” If you have not done so,
please send a copy of your district’s plan to Theodore J. Lidz, Defender Services
Division, at the Administrative Office.

If you have any questions or commelﬁts, please let me know.

cc: Theodore J. Lidz, Defender Service§|Division, AO
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UNITED STATES DISTRICT COUR

WESTERN DISTRICT OF WASHINGTON
OFFICE OF THE CLERK

BRUCE RIFKIN

UNITED STATES COURTHOUSE
CLERK

700 STEWART ST., LOBBY LEVEL
SEATTLE, WASHINGTON 98101

April 6, 2005

Dr. Gregory Walters

Clircuit Executive

P.O. Box 193939

San Francisco, CA 94119-3939

Re: Amended Criminal Justice Act Plan

Dear Dr. Walters,

Enclosed is a copy of the amended Criminal Justice Act Plan adopted by the United States District
Court for the Western District of Washington.

The amended plan is hereby submitted for approval by the Judicial Council of the Ninth Circuit.

If you should have any questions, can be reached at (206) 370-8484.

Bruce Rifkin
District Court Executive

cc: Janna Kropelnicki, CJA Administrator



UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WASHINGTON
CRIMINAL JUSTICE ACT PLAN

AUTHORITY

Pursuant to the Criminal Justice Act of 1964 (18 U.S.C. § 3006A) [hereinafter
referred to as CJA], and the Guidelines for the Administration of the Criminal Justice Act, Volume
V11, Guide to Judiciary Policies and Procedures (CJA Guidelines), the judges of the United States
District Court for the Western District of Washile\on adopt the following amended Plan for

furnishing representation in federal courts to any person financially unable to obtain adequate
representation.

IL STATEMENT OF POLICY
A. Objectives

1. The objective of this Plan is t¢ attain the goal of equal justice under the law
for all persons. This Plan, therefore, shall be administered so that those accused of crime, or
otherwise eligible for service pursuant to the CJA, will not be deprived of the right to counsel, or any
element of representation necessary to an effective defense.

2. The further objective of this P‘lan is to particularize the requirements of the
CJA, the Anti Drug Abuse Act of 1988 (codified in part at 21 U.S.C. § 848(q)) and the CJA
Guidelines in a way that meets the needs of this disnjﬁct.

B. Compliance

appointed under the CJA shall comply with the CJA Guidelines approved by the Judicial Conference

1. The Court, its Clerk, the Federal Public Defender's office and private attorneys
of the United States and/or its Committee on Defender Services and with this Plan.

2. Each private attorney shall be provided by the Federal Public Defender with
a current copy of this Plan upon the attorney's first appointment under the CJA or designation as a
member of the Panel of Private Attorneys under the Criminal Justice Act (CJA Panel). The Federal
Public Defender shall maintain a current copy of the CJA Guidelines for the use of members of the
CJA Panel and shall make its availability known to such attorneys.

ITL DETERMINATION OF ELIGIBILITY FOR REPRESENTATION.

A. The determination of eligibiliM for representation under the CJA is a judicial
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function to be performed by a judge after makin%
financial condition.

appropriate inquiries concerning the person’s

B. In every case in which appointment of counsel pursuant to 18 U.S.C. §
3006A(a) is appropriate, it is the duty of the judge to advise the party of his or her right to counsel.
The judge shall appoint counsel promptly if it is found that the party is financially unable to obtain
an attorney, unless the party waives his or her right to be represented by counsel.

C. Representation shall be prov%ded for any financially eligible person who:

is charged with a felony or C]lass A misdemeanor;

2. is a juvenile alleged to have ¢committed an act of juvenile delinquency as defined
in 18 U.S.C. § 5031; it

3 is under arrest, when such rdf)resentation is required by law;

4. is charged with a violation of probation, parole or supervised release or faces

modification, reduction, or enlargement of a condition, or extension or revocation

of a term of probation, parole or supervised release;

5 is subject to a mental conditibn hearing under Chapter 313 of Title 18;
6. is in custody as a material wi\tness;
7. is charged with a capital offense or is seeking to set aside or vacate a death

sentence under sections 2254 or 2255 of Title 28, United States Code. All
appointments under this section shall be made pursuant to Appendix C of this

Plan or Local Rule CR104(d);

pursuant to a transfer of

8. is entitled to appointment of counsel in verification of consent proceedings
execution of a penal sentenc

under 18 U.S.C. § 4109;

compel testimony and the

9. has been called as a witness before a Grand Jury or a court that has the power to
incrimination, loss of liberty

r contempt of court;

offender to or from the United States for the

is reason to believe the witness risks self-

10. is the subject of federal law enforcement interest and faces the risk of federal

charges; ! l

1 is entitled to appointment
Constitution;

i
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12.  faces loss of liberty in a case, and federal law requires the appointment of
counsel. ke

D. Whenever a judge' determines that the interests of justice so require,
representation may be provided for a financially eligible person who:

is charged with a petty offense (Class B or C misdemeanor, or an infraction)
for which a sentence to confinement is authorized;

2. is seeking relief, other than to set aside or vacate a death sentence under 28
U.S.C. § 2241, 2254, or 2255;

3. is proposed by the United States Attorney for processing under a pretrial

diversion program; i

4, is under federal supervision or in the custody of the Federal Bureau of
Prisons, or is otherwise in ¢ontact with federal law enforcement officials,
whenever the interests of justice require and the court determines that
assignment of counsel would be of assistance to the court;

Chapter II, Part A, Section 2.01 F(5)(6) of the Guidelines for the
Administration of the Crim‘ inal Justice Act.

5 is financially eligible and w%ose case is of a type described in Volume VII,

IV. PROVISIONS FOR FURNISHING [COUNSEL

A. This Plan provides for the ishing of legal services by the Federal Public
Defender’s office and for the continued appointment and compensation of private counsel in a
substantial proportion of cases. i

B. When appointing counsel under this Plan, the court should be mindful of
directives from the Judicial Conference during times of financial constraint. When practicable,
private attorney appointments should be made in at least 25% of the cases.

C. The court, in cooperation with the Federal Public Defender, will make such
arrangements with federal, state, and local investigative and police agencies as will adequately assure
that at the earliest practicable stage, persons arrestgd under circumstances where representation is
required by federal law, may promptly have counsel furnished to them.

D. Prior to a defendant’s first scbeduled court appearance, if it becomes known

1 Use of the term judge in this Plan includ&s both district judges and magistrate judges.
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that the defendant desires representation of an attorney, but claims to be unable to afford such
services, the Federal Public Defender shall be notiﬁ d. If feasible, in order to conserve the time of
the court, a staff attorney of the Federal Public Defender or a panel attorney shall then advise the
defendant of his/her right to representation by counsel and to appointment thereof if he/she is unable
financially to retain an attorney. Ifin the judgment of the panel or staff attorney of the Federal Public
Defender, based upon inquiry of the defendant, a judge is likely to appoint counsel, with or without
requiring payments by the defendant toward the cost of such representation, said attorney shall
commence representation. |

E. In the interests of justice, the Federal Public Defender is authorized under this
Plan, subject to the approval or ratification of the court, to initially represent all persons arrested in
the district before the first appearance and at bail hearings or arraignments where, in the Jjudgment
of the Federal Public Defender, the defendant is eligible or likely to be determined eligible for
assigned counsel by the court and the defendant 'will likely be assigned to the Federal Public
Defender or a panel attorney for representation.

F. The judge before whom a case is pending may, in the interest of justice,
substitute one appointed counsel for another at any stage of the proceedings.

G. If at any time after the appointment of counsel, a judge finds that the party is
financially able to obtain counsel or make partial payment for the representation, the judge may
terminate the appointment of counsel or recommend that any funds available to the party be ordered
paid as provided in 18 U.S.C. § 3006A(f).

H. If at any stage of the proceedings, a judge finds that the party is financially
unable to continue to pay retained counsel, the judge may make an original appointment of counsel
in accordance with the general procedure set forth in this Plan.

L If, at any time after appointment, counsel obtains information that a client is
financially able to make payment, in whole or in part, for legal or other services in connection with
his or her representation, and the source of the attorngy’s information is not protected as a privileged
communication, counsel shall advise the court. |

A\ ESTABLISHMENT OF THE FEDERAL PUBLIC DEFENDER ORGANIZATION

A. The court finds that the use of|a Federal Public Defender organization in this
district, as defined in 18 U.S.C. § 3006A(g)(2)(A), is appropriate and should continue. The Federal
Public Defender shall submit to the Director of the Administrative Office of the United States
Courts, at the time and in the form prescribed, reports of the office’s activities and the financial
position and proposed budget of the office.

B. The Federal Public Defender shall be responsible for the supervision and
management of the Federal Public Defender Organization. Accordingly, the Federal Public Defender
shall be appointed in all cases assigned to that organization for subsequent assignment to staff
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attorneys at the discretion of the Federal Public Deﬂmder.

C. Inaccordance with and subject to the provisions of this Plan and further orders
of the court, authority to administer the Criminal J ustice Act is assigned and delegated to the Federal
Public Defender.

D. It shall be the responsibility jof the Federal Public Defender, subject to the
approval of the court, to notify panel attorneys of an appointment and of the first appearance date.

E. Neither the Federal Public Defender, nor any staff attorney appointed as an
Assistant Federal Public Defender, may engage in the private practice of law.

VL CRIMINAL JUSTICE ACT PANEﬂ,

A Formation of a Standing Coyrmittee to Oversee the Criminal Justice Act
Panel ‘

1. The judges of the United States District Court for the Western District of
Washington hereby create a standing committee to gversee the CJA Panel. This committee shall
consist of five attorneys, each a voting member, wh possess sufficient experience and interest in
the federal criminal justice system to administer the CJA Panel. Four members of the standing
committee shall be selected by a majority vote of the active Jjudges of the court. At least one such
attorney shall be from the area served by the United States District Court in Tacoma. Members of
the committee shall serve without compensation.

2. The Federal Public Defender o}r his or her representative will be a permanent
member of the committee. ‘

3. The court may set terms for service on the committee or rotate members at
its discretion or upon recommendation of the Federal Public Defender.

4, The standing committee shall meet formally at least four times per year. In
addition to reviewing Panel membership, the committee shall identify and define any operating
difficulties encountered in the administration of the Panel and make recommendations to the court
for appropriate changes.

5. The standing committee shall act consistent with the requirements of
Appendix A to this Plan in making recommendations concerning selection to the Panel and
recommendations concerning disputes involving claims for compensation or other services provided
under this Plan.

6. The standing committee shall also coordinate with the Federal Public
Defender's office in providing training for the CJA Panel. Such training shall include
correspondence with Panel attorneys on substantive and procedural changes in the law, local rules,
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and other matters affecting the Panel attorneys, and ‘éhall also include regularly scheduled seminars
for Panel attorneys as well as the private bar. |

Defender for clerical and record-keeping matters, However, the standing committee is not
authorized to make requests for services which would incur financial obligations without prior
approval of the court.

7. The standing committee will T permitted to use the staff of the Federal Public

B. Formation of the CJA Panel

1. The Panel shall consist of attorneys recommended by the standing committee
and approved by a majority of the active judges of the district, pursuant to the procedures outlined
in Appendix A. A majority of the active judges of the district may remove a member of the Panel
at any time.

2. CJA Panel attorneys must be admitted to practice and in good standing in the
State of Washington, the United States District Court for the Western District of Washington and
the Ninth Circuit Court of Appeals. In addition to bar membership, the Panel attorneys should have
prior federal and/or state criminal trial experience, significant involvement in serious or complex
criminal cases, knowledge of the Sentencing Guidelines and the Bail Reform Act, knowledge of
other relevant areas of federal criminal practice, and/or clinical experience or participation in trial
advocacy programs.

3. Each Panel attorney must c professional malpractice insurance with
minimum limits of $200,000.00 for each occurrence.

C. Obligations of Panel Members

1. In addition to meeting the training and qualification requirements established by
the standing committee, Panel members are expected to:

a. have an office procedure in place that facilitates the prompt receipt of information
concerning appointment in a CJA case; \

b. be qualified and willing to represent an assigned client through the appellate
process and ancillary matters appropriate to the proceedings (subsection (c) of the CJA) unless or
until relieved by order of the court;

c. promptly notify the standing commiﬂtee, in writing, in the event any action is taken
by any court or bar affecting the standing of the attonJPey to practice before such court or bar;

d. participate actively in the represent%ltion of eligible individuals;
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e. comply with the requirements of ¢lectronic filing and have sufficient knowledge
and technological capabilities to effectively and efficiently manage complex cases.

f. conform to the highest standards of professional conduct.

2, Appointed counsel may not require, request, or accept any payment or
promise of payment or any other valuable consideration for representation under the appointment,
unless such payment is approved by order of the co

VIIL ASSIGNMENT OF CASES TO THE CJA PANEL

A. The Federal Public Defender shall be responsible for overseeing the
assignment of cases to Panel attorneys.

B. Attorneys will be assigned to one of two primary panels, one providing service
for the United States District Court in Tacoma and the second providing service for the United States
District Court in Seattle. In the event that the Federal Public Defender is unable to locate counsel
from the list maintained in that city, assignment will be made to the next available Panel attorney
on the list maintained in the other city.

C. Inaddition to the two primary pangels, the Federal Public Defender shall maintain
a list of attorneys who will provide representation‘ or individuals who appear before judges in
outlying courts located within the district. Attorneys assigned to this list shall be selected by the
standing committee in accordance with the procedures and requirements of this Plan. Consistent
with the terms and requirements of Appendix B and Appendix C, the Federal Public Defender shall

also maintain lists of attorneys for assignment to app}:als or in capital cases.

D. The Federal Public Defender may create an emeritus panel for each of the
above lists. Attorneys will be eligible for inclusion on the emeritus panels when they have served
with distinction on the active panels or have otherwise demonstrated excellence in the practice of
federal criminal defense and wish to be active in CJA matters but are no longer able or willing to
take a significant number of assignments.

E. Location of attorneys for individual cases shall be handled by the Federal
Public Defender. To facilitate this process, the apptopriate court agency shall notify the Federal
Public Defender of the need for counsel as rapidly as possible.

F. In the normal course, the Federal Public Defender shall locate counsel by
calling from the appropriate list of attorneys in rotational order. The Federal Public Defender may
go out of rotation at the direction of the court, or for a'case which requires particular expertise, is of
particular complexity or severity, or involves a client with unusual needs.

G. Attorneys on the emeritus palilels may be called for cases which require
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particular expertise, are of particular complexity or severity or involve clients with unusual needs.
They may also inform the Federal Defender from time to time of their desire to take a case and be
considered for the next available assignment. |

other special circumstances exist, the court may assign an attorney who is not on the panel.
Consideration for preserving the integrity of the panel selection process suggests that such
appointments should be made only in exceptional circumstances. Further, the attorney, who may or
may not maintain an office in the district, should possess such qualities as would qualify him or her

H. In the interests of justice, where continuity of representation is a factor or
for admission to the district’s CJA panel in the ordinary course of panel selection.

which will include the date of each appointment, the case name and the date of each refusal ("pass")

L The Federal Public Defender shall maintain master lists of CJA appointments,
by a Panel attorney.

Defender may refer the name of the attorney to the standing committee. The standing committee
shall then consider the information provided by the Federal Public Defender and make such further

J. If a Panel member has repeatedly passed assignments, the Federal Public
inquiry as it deems appropriate.

K. The Federal Public Defender shall maintain a record of assignments to the
Federal Public Defender's office and to the CJA Panel, as well as current statistical data reflecting
the respective percentages of cases assigned to the Federal Public Defender and to private counsel.

VIII. INVESTIGATIVE, EXPERT AND OTHER SERVICES

A. Counsel (whether or not appointed under the Act) for a party who is
financially unable to obtain investigative, expert or other services necessary for an adequate defense
in his or her case, may request such services in an ex parte application before a judge, as provided
in 18 U.S.C. § 3006A(e)(1). Upon finding that the services are necessary, and that the person is
financially unable to obtain them, the judge shall authorize appointed counsel to obtain the services.

B. Counsel may obtain, subject to later review, investigative, expert, or other
services without prior authorization, pursuant to 1§ U.S.C. § 3006A(e)(1). Expenditures without
prior court authorization are not favored.

C. Counsel shall comply with all provisions regarding financial limitations and
requests for services, as set forth in 18 U.S.C. §|3006A(e), and any guidelines or regulations
approved by the Judicial Conference of the United States.

D. In the event that a judge indicates an intention not to approve, in whole or in
part, compensation for services requested or rendered under this paragraph, counsel may request
review and recommendation by the standing committee pursuant to the procedures set forth in
Appendix A. ’
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IX. COMPENSATION

A. Payments of fees and expenses to counsel appointed under this Plan, (other than
to the Federal Public Defender's office), and payment for investigative, expert, and other services
incurred, shall be made in accordance with any statutory limitations and such rules, regulations and
guidelines, as have been or may be prescribed from time to time by the Judicial Conference of the
United States, and in accordance with the fiscal policies of the Administrative Office of the United
States Courts. No appointed counsel may request or accept any payment or promise of payment for
assisting in the representation of a party, unless such payment is approved by order of the court.

B. Claims for compensation of private attorneys providing representation under the
CJA shall be submitted on the appropriate CJA form, to the office of the Federal Public Defender.
That office shall review the claim form for mathematical accuracy and for conformity with the CJA
Guidelines and, if correct, shall forward the claurr form for the consideration of the appropriate
judge.

C. Except in cases involving mathematical or technical corrections, no claim for
compensation submitted for services provided under the CJA shall be reduced without affording
counsel the opportunity to be heard as provided below.

D. In any case where a judge has a question or concern with the amount of
compensation claimed, the voucher shall be referred to the standing committee for review and
recommendation before final action on the claim is taken. The judge may, at the time the voucher
is submitted to the standing committee, provide the committee with a statement describing questions
or concerns with the voucher. Counsel shall be given the opportunity to provide information or
documentation relevant to the voucher and questions or concerns raised by the judge. The standing
committee shall act in accordance with the procedv#res outlined in Appendix A and issue a written
recommendation to the judge. i

E. Notwithstanding the procedure described above, a judge, may in the first instance,
contact appointed counsel to inquire regarding questions or concerns with a claim for compensation.
In the event that the matter is resolved to the satisfaction of the judge and Panel member, the claim
for compensation need not be referred to the standing committee for review and recommendation.
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X. EFFECTIVE DATE

This Plan as amended this ﬁ ZL/ 6( W Zéﬂ{ shall take effect when

approved by the Judicial Council of the Ninth C1rcu‘1t

M Sk

ROBERT S. LASNIK
CHIEF UNITED STATES DISTRICT JUDGE

W4 C CL

. JOHN C. COUGHENOUR :

wtf D STATES [VRH'_ r TUDGE

P

A /( e ) /

/- RANKLIN D. BURGESS /
INITED STATES DISTRIST JUDGE:

7 4

MAR%HA J. PECHMAN

UNITED STATES DISTRICT JUDGE

MMTD QMLL__,

RONALD B. LEIGHTON
UNITED STATES DISTRICT JUDGE

= 1
RICARDO S. MARTINEZ D/
UNIEED STATES DISTRICT JUDGE

3 Q0

JAMES I.. ROBART
UNITED|STATES DISTRICT JUDGE
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UNITED STATES DISTRICT COURT

FOR THE WESTERN DISTR&CT OF WASHINGTON

CRIMINAL JUSTIQE ACT PLAN

APPENDIX A

I. CREATION AND MAINTENANCE!OF THE REGULAR CJA PANEL

A. The standing commid#ee shall solicit applications
for the CJA Panel from interested mHmbers of the bar of the Western
District of Washington including dttorneys who have in the past
participated in providing repres#ntation. under the CJA. The
standing committee shall promote participation on the Panel in a
manner which facilitates and encoqiages diversity and geographic
balance.

B. The standing commitﬁbe shall compile and review all
applications, and prepare lists ¢of applicants who possess the
qualifications required for inclusﬂon on a panel. A separate list
will be maintained for the United States District Court in Tacoma
and will include the names of attoﬁ#eys from those counties listed

in Local Rule CR5(e). That list #hall be designated the Tacoma
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Panel. Another 1list will be nmihtained for the United States
District Court in Seattle and willWinclude the names of attorneys
from the counties served by the Di%trict Court in Seattle. That
list shall be designated the Seattlé Panel. The standing committee
shall also compile lists for theWappellate panel, capital case
panel, and the emeritus panel.

C. The standing commit&ee shall solicit comment from
the court concerning the individuals included on the compiled
lists. After receiving that commeﬁt and such further comment as
the committee deems necessary, and\after further discussion, the
committee shall make recommendatidns, by majority wvote, to the
court, concerning which prospective Panel members should be
included on the final Panels. Finaleecisions regarding membership
on or removal from the Panel willee made by a majority of the
active judges of the district. ThélTacoma Panel shall consist of
not less than ten members. The SeaHtle Panel shall consist of not
less than fifty members. The emeriﬂus, appellate and capital case
panels will have no size restrictidh.

D. The standing committ#e shall monitor the operation
of the Panel to determine whether it meets the needs of current
case load requirements. Applicatioﬁs for inclusion on the Panel
shall be collected by the Federal Pﬁblic Defender and referred to

the standing committee for periodidlreview
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E. The standing commitqee shall periodically submit to
the court names of attorneys red¢mmended for inclusion on the
Panel, consistent with the procedHre outlined in paragraph C of
this section.

F Every three years| the committee shall poll
attorneys on both the Seattle and Tacoma Panels to determine

whether any individuals wish to V#ﬁuntarily terminate service on

the Panel. The vacancies shall b% filled in the aforementioned
manner
ITI. TRAINING REQUIREMENTS

The standing committee #hall, in conjunction with the
Federal Public Defender, develop aHregular program for providing
training for members of the CJA Pan%ls. The standing committee may
establish training requirements ad@ monitor compliance of Panel
members

ITI. VOUCHER REVIEW

Every Panel attorney has # right to request the standing
committee to review and make recommendations when a judge has
indicated a concern with a claim fq# compensation or for services
provided pursuant to 18 U.S.C. § 30¢%A(e). The standing committee
shall meet as soon as practical to r%view the questioned claim and,
in no event, not more than fifte#n days after receipt of the

request. The standing committee sh#ﬂl consider the record and the

Appendix A 01/05 iii



comments submitted by the court and counsel in makings

recommendation.

The standing committee shall submit

recommendation to the court and co@nsel within thirty days of the

request for review. In making iﬁb recommendation the committee

shall consider definitions or stdﬁdards describing "extended or

complex" cases as published by the Judicial Conference of

United States.

other factors,

1.

Appendix A 01/05

In addition, the committee shall consider, among
the following:

Whether the case goes to trial or ends with a
guilty plea.

The number of defendants in the case.
Unusual characteristics of the defendant (unable to

speak English, mental health issues, particularly
uncooperative) .

E s s

Location of the defendant (e.g., amount of travel
required for counsell to meet with the defendant)
and whether the defendant is in custody.

Type and number of #rimes charged.

Complexity or novelty of legal issues (requiring
unusually great amount of legal research).

Number of witnesses}presented by all parties at the
trial or hearing. | .

Amount of pretria‘ discovery and investigation
required, number of |documents, open or closed file
case. ‘

Number of motions in the case; number and length of
hearings on motions and other hearings; nature of
hearings (evidentiary or mere argument).

iv



Amount of trial pre@aration required

11. Length of trial.

12. Length and complexity of sentencing hearing and
severity of potential sentence.

Following receipt of the}%tanding committee's report and
recommendation, the judge may requ#st additional information from
counsel. The judge shall take fiinal action on the claim for
compensation within fifteen days fdﬁlowing receipt of the standing
committee's report and recommendation.

Iv. COST CONTAINMENT MEASURE&

standing committee ﬂhall explore and develop cost
containment measures for represdﬁtation under the CJA. The
standing committee shall specifi¢blly explore and discuss the
following possibilities:

1. Use of a pool of e rts and investigators who have
agreed, in nonspecialized cases, to provide their
services at a discounted or most reasonable cost.

2. Use of a brief bank developed by the Federal Public
Defender and made available to Panel attorneys with
a topics index fol the brief bank being made
available to all Panel lawyers.

3. Use of the internet and web sites to facilitate
information sharing|land training.

4, Identification of paralegals and document
technicians to provide assistance in summarizing
transcripts and organizing documents in complex
litigation cases inja cost efficient manner.
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5. Providing assistance to Panel lawyers in
identifying "government rates" for transportation
and travel related expenses for attorneys,
witnesses and experts through the Panel
administration team in the Federal Public
Defender’s office.

6. Establish a relationship with the United States
Attorney's Office fto discuss and develop cost
efficiencies associated with bail requests,
discovery disputes, management of complex cases or
other matters that |[draw on the resources of the
CJA.

7 Creation of relationships with the United States
Marshal, Pretrial Services and the Probation Office
to develop cost containment measures with those
agencies.

V. YEAR-END REPORT

The standing committee éball prepare a brief year-end
report to be provided to the Chief J#dge of the Western District of
Washington describing the fiscal yeﬂr operation of the Panels. The
Federal Public Defender shall ﬁrovide relevant statistical
information to the standing commitd%e for inclusion in its yearly
report of operations. The report‘bf operations shall cover the

fiscal year and be submitted not ld#er than December 31st.
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UNITED STATES DI#TRICT COURT

FOR THE WESTERN DISTR#CT OF WASHINGTON

CRIMINAL JUSTIQE ACT PLAN

APPENDI& B

I. ADMINISTRATION OF APPELLAEE PANEL
A. The Federal Public Dafender shall maintain a list of

qualified individuals to handle apﬁ#intments on appeal. The list
shall include individuals with a prbven commitment to the defense
function, who are learned in the pr%ctice of federal criminal
and have demonstrated excellence in‘writing skills

Upon request from the diktrict court or the Court of
Appeals, the Federal Public Defende# shall select an attorney from
the Appellate Panel and assign her d# him to a case with due regard
to the complexity of the issues |on appeal and the equitable
distribution of cases to all PaneL\members. The Federal Public
Defender shall facilitate formal aﬁpointment and processing
selected counsel

B. In selecting indivilduals for placement on
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Appellate Panel, the Federal Pub1i¢ Defender shall take steps to
assure appropriate diversity and beographic balance within the

Western District of Washington
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UNITED STATES DISTRICT COURT

FOR THE WESTERN DISTRICT OF WASHINGTON

CRIMINAL JUSTIQE ACT PLAN

APPENDIX C

PROVISIONS APPLICABLE IN CASES
INVOLVING THE DEATH PENALTY

I. CAPITAL CASES

The judges of the United\States District Court for the
Western District of Washington have\adopted the following addendum
to the Criminal Justice Act Plan foﬁ this District which will apply
in cases involving the death penalty.

"Cases involving the death penalty" or "capital cases"
includes cases pending in this disﬁrict wherein the government is
seeking the death penalty under federal law and cases in this
district wherein the penalty of deaﬁh has been imposed by a federal
court upon an individual who is seeking to set aside or vacate his
or her conviction or sentence on dﬁrect appeal or pursuant to 28
U.S.C. §2255. This shall includ@ prosecutions pursuant to any

provision of federal law which au#horizes the penalty of death
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All such cases shall be referred t# in this addendum as "capital
cases" regardless of the nature of qhe proceeding. (See Local Rule
CR104 (d) for procedures that applyHto appointment of counsel in

state capital cases involving petitﬂons filed pursuant to 28 U.S.C.

§ 2254).

A. Federal Defender

1. Federal Defender: I¢ appropriate cases, consistent
with the resources available to tha& office, the Federal Defender
for the Western District of Waéhington [hereinafter Federal
Defender] may be appointed as counskl in capital cases.

2. Initial Appearance: Before the formal appointment

, an attorney with the Federal

of counsel occurs in a capital case
Defender may appear and act as counbel for the defendant, subject
to subsequent approval by the court or the appointment of
additional or other counsel under\the provisions of subsection
3(e).

B. Appointment of Trial!Counsel

1. Appointment of Two dr More Attorneys: Due to the
complex, demanding and protractdd nature of death penalty
proceedings, when appointing trial\counsel under this section a
person shall be entitled to the timély appointment of at least two
qualified attorneys, at least one oﬁ whom shall be "learned in the

law applicable to capital cases." ﬂ8 U.S.C. § 3005.
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2. Appointment Guidelinks: Counsel shall meet, to the
extent practical, the qualification‘and training standards adopted
by the American Bar Association, Guibelines for the Appointment and
Performance of Counsel in Death Penalty Cases (Feb. 2003).
[Attached as Exhibit "A" In addiFion, at least one attorney so
appointed must have been admitted to practice in the Western
District of Washington for not less‘than five years and must have
had not less than three years of exﬁerience in the actual trial of
felony prosecutions in the Western Dhstrict of Washington. Second,
each attorney must have at 1easd fourteen hours of approved
continuing legal education in the défense of capital cases in the
preceding two years before the trial. This continuing legal
education shall include at least [two hours focusing on recent
developments in capital litigatio¢ and two hours focusing on
federal death penalty developments

3. Waiver of Appoirntment Guidelines: Upon
recommendation of the Federal Public Defender, the court for good
cause may appoint an attorney whdse background, knowledge, or
experience would otherwise enable bim or her to provide proper
representation in a capital case, giving due consideration to the
seriousness of the possible penalt& and the unique and complex
nature of the litigation.

4. Appointment Mechanish: Before the appointment of
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counsel is made in a capital case, the presiding judge shall inform
the Federal Defender that a capital case is pending and that
counsel is needed. The Federal Deﬂender for the Western District
of Washington shall provide the apﬁointing judge the names of at
least two attorneys for appointmentias counsel, who shall meet the
guidelines for counsel in capital c#ses as set forth in subsection
3(b), or the exception thereto, set forth in subsection 3(c).
Appointment of counsel shall be mad% by the court.

5. Timing of Appointmknt of Trial Counsel: The
provisions of this section shall app#y at the earliest opportunity.
In order to protect the rights of aiperson who is in the focus of
an investigation in a capital case, ﬁhe Federal Defender and/or the
presiding judge may assign interim #ounsel before the appointment
of counsel occurs, either at thei# own initiative or upon the
request of any interested party. jhe provisions of this section
shall take effect no later than whbnever a defendant is charged
with a federal criminal offense for‘which the penalty of death is
possible, unless the government iss@es written notice at or before
the initial appearance that the govﬁrnment will not seek the death
penalty or unless the court orders tbat death is not an applicable
punishment upon conviction. If such written notice by the
government that it will not seek beath as punishment is later

permitted to be withdrawn, the provi#ions set forth in this section
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shall be implemented as soon after‘#he withdrawal of the notice as

is practicable. 1In the event thaq‘counsel for the defendant has
already been appointed or retained at the time the government
either withdraws its notice not to %eek the death penalty or files
a notice of intention to seek the d%ath penalty, the provisionsg of
this section shall apply to permit the appointment of additional or
substitute counsel if necessary to komply with sections 3(a), (b)
and (d). If additional or substitﬁte counsel is appointed under
this subsection, such appointment Fhall be made sufficiently in
advance of trial to permit newly bppointed counsel an adequate
opportunity to prepare, provided th#t, if necessary to comply with
the provisions of Title 18 U.S.C. §’316l, a motion to continue the
trial is filed by the defendant

C. Appointment of AppelLate Counsel

In the event the defendand is convicted and sentenced to

death, after consultation with trial]counsel and the condemned, the
Federal Defender shall, where appr@priate, provide the presiding
judge and/or the Court of Appealb the name of at 1least two
attorneys to perfect a direct appeal. Unless a compelling reason
exists to appoint either or both trial attorneys as appellate
counsel, the Federal Defender shall |[recommend at least one counsel
to perfect the appeal other thah those who represented the

defendant at trial. The attorney$ recommended for appointment
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shall meet the qualifications guibelines for appellate counsel

referred to in subsection 3(b) [%ppendix A] or the exception

thereto in subsection 3(c).

D. Appointment of Post{Conviction Counsel

In the event a sentence bf death is affirmed on direct
appeal, on his own initiative or upob the request of any interested
party, and after consultation with i the defendant and 2) present
and former counsel of record, the Federal Defender shall provide
the presiding judge with the nameﬁ of at least two attorneys to
prosecute any post-conviction actﬂon. The attorneys appointed
shall meet the ABA qualificatioﬂs guidelines referred to in
subsection 3(b) [Exhibit A] as to bost—conviction counsel or the
exception thereto in subsection 3(@).

E. Investigative and Other Services

1. Inapplicability of CqA.Limitations: With respect to
services rendered in federal capiqal proceedings, the presiding
judge shall set compensation for iﬁvestigative, expert and other
services in an amount reasonably ne@essary to obtain such services
without regard to CJA limitations a#d in accordance with 21 U.S$.C.
§ 848(q) (10) (B).

2. With or Without Priox Authorization: Upon a finding
in ex parte proceedings that in&estigative, expert or other

services are reasonably necessary‘for the representation of the
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defendant in a capital case, the pkesiding judge shall authorize
counsel to obtain such services on |behalf of the defendant. Upon
a finding that timely procurement of necessary investigative,
expert or other services could not practicably await prior
authorization, the presiding judge‘shall authorize such services
nunc pro tunc.

3. Ex Parte Applicatioﬂs: Ex parte applications for
services other than counsel shall| be heard in camera, and the
confidentiality of all verbal comm@nications, pleadings and court
orders shall be preserved unless QXpressly waived by the person
represented. Such application shalM be placed under seal and shall
be inaccessible to the government $hbject to further order of the
court.

4. Claims: Claims for compensation of persons
providing investigative, expert, aﬂd other services under the Act
shall be submitted on the appropﬂiate CJA form to the Federal
Defender. That office shall reviewlkhe claim form for mathematical
and technical accuracy and for conﬂormity with the Guidelines for
the Administration of the Criminaﬂ Justice Act, and if correct,
shall forward the claim form fbr the consideration of the
appropriate judge. If incorrect, tﬂe Federal Defender shall return
any claims for compensation to tﬂe person submitting such for

correction
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F. Payment for Representation by Non-Staff, Private
Counsel

Compensation  of counselfkor capital cases shall be in
accordance with the provisions of T#tle 21 U.S.C. § 848 (g) (10) (a)
without regard to CJA hourly ratéb or compensation limitations
contained in 18 U.S.C. §3006A. Theﬂcourt shall give due regard to
any Judicial Conference or Ninth Circuit recommendations or
policies concerning budgeting and #anagement of costs in capital
cases. Counsel shall meet with th# court as directed to discuss

budgetary issues and to assure i#ompliance with cost related

directives

Appendix C 01/05 viii



INCYPULSIVIC ARTIILY SHUUIU HIdUL ©.




DPGUIDELINES42003.00C

10/20/2003 8:18 AM




' .

DPGUIDEUINES42003.00C ' 1072072003 8:18 AM

2003} ABA GUID, 963
NAT'L LEGAL AD & ER ASS’N, PERFORMANCE
GUIDELINES FOR CRIMINAL DEFENSE ENTATION, Guideline 1.2

(1995) (“Education, Training, and Emew of Defense Counsel”).
|

NAT'L LEGAL AID & DszT’N, GUIDELINES FOR
NEGOTIATING AND AWARDING GO fENTAL CONTRACTS FOR
CRIMINAL DEFENSE SERVICES, Guideline II-3 (1984) (“Duties”).

|
NAT’L LEGAL AID & DEFENDER| ASS’N, STANDARDS FOR THE
ADMINISTRATION OF ASSIGNED COUNS SYSTEMS Standard 2.9 (1989)
(“Standards for Performance of Counsel”).

NAT’L LEGAL AID & DEFENDER | ASS’N, STANDARDS FOR THE
ADMINISTRATION OF ASSIGNED CO SYSTEMS Standard 4.1(b)
(1989) (“Establishment and General tion of Assigned Counsel
Roster™).

NAT'L LEGAL AID & DEFENDER ASS’N, STANDARDS FOR THE
ADMINISTRATION OF ASSIGNED CO NSEL SYSTEMS Standard 4.1.1
(1989) (“Qualifications of Attorneys”).

NAT'L LEGAL AID & DEFENDER N, GUIDELINES FOR LEGAL
DEFENSE SYSTEMS IN THE UNITED STATES, Guideline 2.15 (1976)
(“Establishing the Assigned Counsel 1),

Commentdry

Under Guideline 3.1, it is the duty of the Responsible Agency to
provide capital defendants with attorneys- who will give them high
quality legal representation. This Guideline amplifies that duty. It is
designed to be outcome-focused and to Fcave the Responsible Agency
maximum flexibility. The Guideline sets forth the necessary
qualifications for all attorneys (Subsection B(1)), and also requires that
“the pool of defense attorneys as a whole is such that each capital
defendant within the jurisdiction cheives high quality legal
representation.” (Subsection B(2)). The qualification standards set by the
Responsible Agency must be such as t? bring about this result. This
functional approach is new to this edition.

ideline 1.1, the abilities that
"in order to provide high

As described in the commentary to
death penalty defense counsel must po.




quality legal representation differ from those required in any other area
of law. Accordingly, quantitative m es of experience are not a
sufficient basis to determine an attorney’s qualifications for the task. An
attorney with substantial prior experience in the representation of death
penalty cases, but whose past perfor ce does not represent the level
of proficiency or commitment nece, for the adequate representation
of a client in a capital case, should nat be placed on the appointment
roster. ' ‘ o _

There are also attorneys who not possess substantial prior
experience yet who will provide high| quality legal representation in
death penalty cases.''’ Such attorneys may have specialized training and
experience in the field (e.g., as law professors), may previously have
been prosecutors, or may have had substantial experience in civil
practice.'"! These attorneys should receive appointments if the
Responsible Agency is satisfied that the client will be provided with
high quality legal representation by the defense team as a whole.

In order to make maximum use of the available resources in the
legal community overall, the Responsible Agency needs to devise
qualification standards that build upon the contribution that each lawyer
can make to the defense team, while ensuring that the team is of such a
size and aggregate level of experience as to be able to function
effectively. ' -

!

\

109, See Bright, supra notc 29, at 1871 n.209 (“Standards for the appointment of counsel,
which are defined in terms of number of years in practice and number of trials, do very little to
improve the quality of representation since many of the worst lawyers are those who have long
taken criminal appointments and would mect the qualifications.”).

110. Because, as the sccond sentence of Subsection A emphasizes, the overriding goal is to
provide high quality logal representation to the clierit in the individual case, it may also be
appropriate for the appointing authority to certify an attomey for a limited purpose, such as to
represent a particular client with whom he or she has a special relationship. :

111. Superior post-conviction death penalty defense representation has often been provided by
members of the private bar who did not have prior experience in the field but who did have a
commitment to excellence. See, e.g., Kelly Choi, Against All Odds, AM. LAw., Dec. 2000, at 98;
Death-Row Rescue, STAR TRIB,, Jan. 5, 2001, at 18A. T
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+ evidence, and developments in mental health
fields and other relevant areas of forensic and
biological sclence;

11. the unigue issues relating to the defense of those
charged with committing capital offenses when
under the age of 18,

C. Attorneys secking to remain on the roster or
appointment roster should be required to attend and
successfully complete, at least once every two years, a
specialized training program approved by the
Responsible Agency that focuses on the defense of
death penalty cases.

D. The Legal Representation Plan should insure that all
non-attorneys wishing to be eligible to participate on
defense teams receive continuing professional
education appropriate to thelr areas of expertise.

History af Guideline

The importance of training was addressed in Guideline 9.1 of the
original version of the Guidelines for lawyers secking to receive
appointments in capital cases. Subsections A and D have been added to
this revised edition to emphesize that the Legal Representation Plan
must provide for specialized training of all members of the defense team
involved in the representation of capital defendants, Subsections B and
C are based on the original edition of the Guideline, This revised edition
of the Guideline has been amended to emphasize that qualified training
programs must be “comprehensive” in scope. Thus the eleven areas of
training set forth in Subsection B are new and arc intended to indicate
the broad range of topics that must be covered in order for an initial
training program to meet minimum requirements, The requirement of
participation in a continuing legal education program every two years is
also s minimum; many capital defens= counsel have discovered that they
must attend training programs more frequently in order to provide
cffective legal representation,
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NAT'L CONF. OF COMM’RS ON UNIF. STATE LAWS, MODEL PUBLIC
'DEFENDER ACT, Section 10 (1970) (“Office of Defender General”).

NAT’L LEGAL AID & DEFENDER ASS’N, GUIDELINES FOR LEGAL
DEFENSE SYSTEMS IN THE UNITED STATES, Guideline 5.7 (1976)
(“Training Staff Attorneys in a Defender System”).

NAT'L LEGAL AID & DEFEND ASS’N,‘ GUIDELINES FOR LEGAL
DEFENSE SYSTEMS IN THE U STATES, Guideline 5.8 (1976)
(“Training Assigned Counsel”). ' '




129. See, e.g., New York Capital Defender Office, Minimum Standards for Lead Counsel and
Associate Counsel in Capital Cases, available at http/fwww.nycdo.org/35b/35b-std. html (requiring
that applicants submit “a description of specialized criminal defense training programs regularly
aitended, such as the NITA, the National Criminal chense College, or bar association criminal
practice programs” and specifying that “[a]n attorney shall not be cligible to be appointed as lead
counsel or associate counsel in a capital case unless the Capital Defender Office shall certify that
the attomey satisfactorily has completed a basic capi al training program prescribed by the Capital
Defender Office” or qualifies for an Interim Certification because she is otherwise qualified and is
“in active pursuit of such training”).

130. As one authority has noted, capital defense counsel must exhibit “constant vigilance in
keeping abreast of new developments in a volatile and highly nuanced area of the law.” Vick, supra
note 4, at 358; see also Taylor-Thompson, supra note 37, at 1510.
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« ; representation, a number of
professional organizations, including| the National Association of
Criminal Defense Lawyers, the National Legal Aid and Defender
Association, the Habeas Assistance Project, the NAACP Legal Defense
and Education Fund, Inc., the office of the Kentucky Public Advocate,
and the Association of the Bar of the City of New York, have regularly
devoted significant efforts to providing educational programs of the
quality contemplated by this Guideline.
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