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UNITED STATES DISTRICT COURT AY SEATTLE

CLERK U.S DISTRICT coupT
WESTERN DISTRICT OF WASHINGTON YWESTERN DISTAICT OF WASHINGTON

AT SEATTLE

IN RE:

AMENDMENT OF LOCAL CIVIL RULES

CR 16, CR 26 through 37, and CR 86 GENERAL ORDER

L M e L e e

Substantial revisions to the Federal Rules of Civil Preocedure
took effect December 1, 1993. Those rules authorize each district
court to order that certain provisions of those amendments shall
not apply in that district.

Pending a full consideration of those options, including
consultation with the bar, this court previously entered General
Orders on November 230, 1992 and January 19, 1994, concerning the
applicability of those amendments. The court hass now completed
its study and consideration of the subject. It is therefore
ORDERED:

(1) Effective immediately, the local civil rules of this
court are amended, as reflected in the text which
accompanies this order.

(2) These amendments, and all provisions of the Federal Rules
of Civil Procedure as amended effective December 1, 1593
(except as modified by these local rules), shall apply to
every civil case pending in this c¢ourt, regardless of
when the case was filed.

ORDER
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(3} This order supersedes the General Orders entered November

30, 1993, and January 19, 1994.

DATED this 30% day of ﬁ.rﬂ““hﬂc , 1994,

othatein
istrict Judge

Barbara .I.
Chief U.S.

\LCCA/\

n €. Coughenour
. District Judge

Carclyn Dlmmlck
U.5.

Robert J. Bryan
U.8. bDistrict dge

Wllllam L. Dwyer V

U.8. District Judge

™ zm

Thomas 5. Zilly )
U.8. District Judge




CR 16

PRETRIAL CONFERENCES; SCHEDULING; MANAGEMENT

[The fellowing sub=-section is added as CR 16(n) (4):]

{(4) The full~-time magistrate judges of this court

are authorized to conduct pretrial
conferences, enter and modify scheduling
orders, and perform all other functions

performed by district Jjudges under Fed. R.
¢iv. P. 16 and this rule.

Introductory Statement to
Local Rulas CR 26 through 37

Federal Rules of Civil Procedurs 26 through 37 were substantially
revised, effective December 1, 1993. Those revisions authorized
each district tc order that certain provisions shall not apply in
that districet. This district provisionally opted out of the main
optional parts of the new rules by a general order filed January
19, 1994. Since then the judges of the court have studied the
matter and concluded that the interests of justice will best be
served by the following local rules, which substantially adhere to
the initjial opt-out order. The main reasons for this decision are
that serious doubt exists as to the advisability of several of the
new federal rules; for that reason, nationwide uniformity has not
been achieved and many districts have opted out; it is possible
that the federal rules as recently revised will be changed again in
the near future; and ¢ivil justice can fairly and economically be
provided in this district under the rules set out below. See Civil
Justice Expense and Delay Reduction Plan, W.D. Wash. (July 14,
1993). Accordingly, the following provisions of the optional
faderal rules shall not apply to cases pending in this distriet:

26(a) (1) - Initial "laydown disclesures”
26 (£) - Requirement that parties meet and confer at
the outset of the case, and formulate a

discovery plan

26(d) - Frohibition on starting discovery before the
initial conference of the parties

26{a){2){B) - Requirement that parties furnish a written
report from every expert witness whe will
testify at trial

30(a) (2)(A) - Limit on number of depositions per side




33(a) - Limit of 25 interrogatories (limit remains 35)

To give effect to the decision to opt out in these respects, Local
Rules CR 26 through 37, inclusive, have been amended. These leocal
rules now incerporate: (1) all portions of the correspending
Federal Rules of Civil Procedure which apply in the Western
District of Washington; and (2) some additional loc¢al provisicons.
Thus, a single source is provided; attorneys and parties need cnly
be familiar with, and comply with, Local Rules CR 26 through 37,
inclusive, without having te read separately the corresponding
federal rules.

Notwjithstanding the provisions of these local rules, the judge
presiding in a specific case may impose other reguirements upon the
parties, including compliance with some of the provisions of the
Federal Rules from which the court has "opted out."

CR 26
GENERAL PROVIBIONE GOVERNING DISCOVERY:; DUTY OF DISCLOSURE

(a) Required DPRis¢losures; Methods to Discover Additional
Matter.

{1) Metheda o¢f Discovery. In addition to the
disclosures required under sub-sections (2) and (3), parties
may obtain discovery by cne or more of the following methods:
depositions upon oral examination or written questions:;
written interrogatories; production of deocuments or things or
permission to enter upon land or cther property under Rule 34
or 45(a) (1) (C}, for ingpection and other purposes; physical
and mental examinations; and requests for admission.

(2) Disclosure of Expert Testimony.

(A) A party shall disclese to other parities the
identity of any person wheo may be used at trial to present
evidence under Rules 702, 703, or 705 of the Federal Rules of
Evidence,

(B) Except as otherwise stipulated or directed by
the court, this disclosure =hall, with respect to a witness
whe 1is retained or specially employed to provide expert
testimony in the case or whose dutiez as an employee of the
party reqularly inveolve giving expert testimony, be
accompanied by a statement of all opinions to be expressed and
the basis and reasons therefor; the data or other information
considered by the witness in forming the cpinions; any
exhibits to be used as a summary of or support for the
opinions; the qualifications of the witness, including a list
of all publications authored by the witness within the
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preceding ten vears; and the compensation to be paid for the
study and testimony.

{C) These disclosures shall be made at the times
and in the sequence directed by the court. In the abdgence of
other directicng from the court or stipulation by the parties,
the disclosures shall be made at least 60 days before the
close of discovery or, if the evidence is intended solely to
contradict or rebut evidence on the =ame subject matter
identified by another party under paragraph (2)(B), within 30
days after the disclosure made by the other party. The
parties shall supplement these disclosures when required under
subdivision (e} (1).

(3) Pretrial Disclosures. In addition to the
disclosures required under theszse rules, a party shall provide
to other parties the following information regarding the
evidence that it may present at trial other than solely for
impeachment purposes:

(A) the name and, if not previously provided, the
address and telephone number of each witness, =separately
identifying those whom the party expects to present and those
whom the party nmay call if the need arises;

({B) the designation of those witnesses whose
testimony is expected to be presented by means of a deposition
and, if not taken stenographically, a transcript of the
pertinent portions of the deposition testimony; and

(C) an appropriate identification of each document
or other exhibit, inecluding summaries of other evidence,
separately identifyving those which the party expects to offer
and those which the party may offer if the need arises.

Unless cotherwise directed by the court, these disclosures
shall be made in the manner and in accordance with the
schedule prescribed in CR 16. A party shall state any
ckjections to exhibits in the manner prescribed in that rule.
Ckjections not so disclosed, other than chjections under Rules
402 and 403 af the Federal Rules of Evidence, shall be deemed
waived unless excused by the court for good cause shown.

(4) PForm of Dimsclosures. Unless otherwise directed by
order or lecal rule, all disclosures under paragraphs (2} ahd
(3) shall be made in writing, signed and served.

{b) Discovery Scope and Limits. Unless otherwise limited by
order of the court in accordance with these rules, the scope of
discovery is as follows:




(1) In General. Parties may obtain disicovery regarding
any matter, not privileged, which is relevant to the subject
matter invelved in the pending action, whether it relates to
the claim or defense of the party seeking discovery or to the
claim or defense of any other party, including the existence,
description, nature, custedy, condition, and location of any
books, documents, or other tangible things and the identity
and location of perscns having knowledge of any discoverable
matter. The information sought need not be admissible at the
trial if the infermation sought appears reasonably calculated
to lead to the discovery cf admissible evidence.

(2} Limitations. By order the court may alter the limit
in these rules on the number interrcgatories and may also
limit the number or length of depositions under Rule 30 and
the number of requests under Rule 36. The frequency or extent
of use of the discovery methods otherwise permitted under
these rules and by any local rule shall be limited by the
court if it determines that: (i) the discovery sought is
unreasonably cumulative or duplicative, or is oktainable from
some other source that is more convehient, less burdensome, or
less expensive; (11) the party seeking discovery has had ample
opportunity by discovery in the action to obtain the
information sought; or (iii) the burden or expehse of the
proposed discovery outweighs its likely bhenefit, taking into
account the needs of the case, the amount in controversy, the
parties’ resources, the importance of the issues at stake in
the litigation, and the importance of the proposed discovery
in resolving the issues. The court may act upon its own
initiative after reasonable notice or pursuant to a motion
under subdivision (c).

(3) Trial Presparation: Materials. Subject to the
provisions of subdivision (b)(4) of this rule, a party may
obtain discovery of documents and tangible things otherwise
discoverable under subdivision (b)(l) of this rule and
prepared in anticipation of litigation or for trial by or for
another party or by or for that other party’s representative
(including the other party‘’s attorney, consultant, surety,
indemnitor, insurer, or agent) only upon a showing that the
party seeking discovery has substantial need of the materials
in the preparation of the party‘’s case and that the party is
unable without undue hardship to obtain the substantial
equivalent of the materials by other means. In ordering
discovery of such materials when the required showing has been
made, the court shall protect against disclosure of the mental
impressions, conclusions, opinions, or legal theories of an
attorney or other representative of a party concerning the
litigation.




A party may obtain without the required showing a
statement concerning the action oy Lts subject mnmatter
previously made by that party. Upon request, a person not a
party may obtain without the required showing a statement
concerning the action or its subject matter previously made by
that person. If the reguest is refused, the person may move
for a court order. The provisions of Rule 37(a) (4) apply to
the award of expenses incurred in relation tc the motion. For
purpceses of this paragraph, a statement previously made is {A)
a written statement signed or otherwise adopted or approved by
the person making it, or (B) a stenographic, wechanical,
electrical, or other recording, or a transcription thereof,
which is a substantially verbatim recital of an oral statement
by the person making it and contemporansously recorded.

(4) Trial Preparation: Experts.

{A) A party may depose any person who has been
identified as an expert whose opinions may be presented at
trial.

{(B) A party may, through interrogatories or by
deposition, discover facts known or opinions held by an expert
who has been retained or SpEClallY enpleyved by another party
in anticipation of litigation or preparation for trial and who
is not expected to be called as a witness at trial, only as
provided in Rule 35(p) or upon  a showing of exceptlonal
circumstances under which it is impracticakle for the party
seeking discovery to obtain facts or opinions on the same
subject by other means.

(C) Unless manifest injustice would result, (i) the
court shall require that the party seeking dlscovery pay the
expert a reasonable fee for time spent in responding to
discovery under this subdivision; and (ii) with respect to
discovery cbhtained under subdivisien (b)(4) (B) of this rule
the court shall reguire the party seeking discovery to pay the
other party a fair portion of the fees and expenses reascnably
incurred by the latter party in obtaining facts and opinicns
from the axpert.

(5) ¢€laims of Privilege or Frotactien of Trial
Praparation Materials. When a party withholds information
otherwise discoverable under these rules by claiming that it
is privileged or subject to protection as trial preparation
material, the party shall make the c¢laim expressly and shall
descrlbe the nature o©of the documents, c¢ommunications, or
things not produced or disclosed in a manner that, w1thout
revealing infeormation itself privileged or protected will
enable other parties to assess the applicability of the
privilege or protection.




(e¢) Proteective Orders. Upon motion by a party or by the
person from whom discovery is scought, accompanied by a
certification that the mevant has in good faith conferred or
attempted to confer with other affected parties in an effort to
resolve the dlspute without court action, and for gcod cause shown,
the court in which the action is pending or alternatively, on
matters relating to a deposition, the court in the distric¢t where
the dep051t10n is to be taken may make any order which justice
requires to protect a party or person from annoyance,
embarrassment, oppression, or undue burden or expense, including
ona or more of the following:

(1) that the disalosure or discovery not be had;

{2} that the disclosure or discovery may be had only on
specified terms and conditions, including a designation of the
time or place;

{3) that the discovery may be had only by a method of
discovery other than that selected by the party seeking
discovery:;

{(4) that certain matters not be inguired into, or that
the scope of the disclosure or discovery be limited to certain
matters;

(5) that discovery be conducted with no one prasent
except persons designated by the court:

(6) that a deposition, after being sealad, be opened
only by order of the court:

(7) that a trade secret or other confidential research,
developnent, or commercial information not be revealed or be
revealed only in a designated way:; and

(8) that the parties simultanecusly £file specified
documents or information enclosed in sealed envelopes to be
operied as directed by the court,

If the motion for a protective order is denied in whole or in
part, the court may, on such terms and conditions as are just,
order that any party or other person provide or permit
discovery. The provisions of Rule 37(a)(4) apply to the award
of expenses incurred in relation to the motion.

(d) Sequence of Discovery. Unless the court upon motion, for
the convenience of parties and witnesses and in the interests of
justice, orders otherwise, methods of discovery may be used in any
sequence, and the fact that a party is conducting discovery,
whether by deposition or otherwise, shall not operate to delay any
other party’s discovery.




(e) Supplementation of Disclosures and Responses. A party
who has made a disclosure under subdivision (a) or responded to a
request for discovery with a disclosure or respense is under a duty
to supplement or correct the disclosure or response to include
information thereafter acgquired if ordered by the court or in the
following circumstances:

(1) A party is under a duty to supplement at appropriate
intervals its disclosures under subdivision (a) if the party
learns that in some material respect the information disclosed
is incomplete or incorrect and if the additional or corrective
information has not otherwise been made known to the other
parties during the discovery process or in writing. The duty
extends to information provided through a deposition of an
expert described 1in Local Rule CR 26(a)(2)(B), and any
additions or other changes to this information shall be
disclosed by the time the party’s disclesures under Rule
26(a) (3) are due.

(2) A party is under a duty seasonably to amend a prior
response to an interrogatory, reduest for production, or
request for admission if the party learns that the response is
in some material respect incomplete or incorrect and if the
additional or corrective information has not otherwise been
made known to the other parties during the discovery process
or in writing.

(f) (Rezerved)

{qj Bigning of Disclosures, Discovery Reguests, Responses,
and Objections.

(1) Every disclosure made puyrsuant to subdivision (a) (3)
ghall be =zigned by at least one attorney of record in the
attorney’s individual name, whose address shall be stated. An
unrepresented party shall sign the disclosure and state the
party’s address. The signature of the attorney or party
canstitutes a certification that to the best of the signer’s
knowledge, information, and belief, formed after a reasonable
inquiry, the disclosure is complete and correct as of the time
it is made.

(2) Every discovery request, recponse, or objection made
by a party represented by an attorney shall be signed by at
least one attorney of record in the attorney’s individual
name, whose address shall be stated. An unrepresented party
shall sign the request, response, cr objection and state the
party’s address. The signature of the attorney or party
constitutes a certification that to the best of the signer‘s
knowledge, information, and belief, formed after a reasonable
ingquiry, the request, response, or objection is:




(A) consistent with these rules and warranted by
existing law or a good faith argument for the extension,
modification, or reversal of existing law:

(B) not interposed for any improper purpose, such
as to harass or to cause unnecessary delay or needless
increase in the cost of litigation; and

(C) not unreasonable or unduly burdensome or
e¥paensive, given the needs of the case, the discovery already
had in the case, the amount in controversy, and the importance
of the issues at stake in the litigation.

If a regquest, response, or objection is not signed, it shall
be stricken unless it is signed promptly after the omission is
called ta the attention of the party making the reguest,
response, or objection, and a party shall not be obligated to
take any action with respect to it until it i=s signed.

(3) If without substantial justification a certification
is made in vieclation of the rule, the court, upon metion or
upon its own initiative, shall imposie upon the person who made
the certification, the party on whose behalf the disclosure,
regquest, response, or objection is made, or both, an
appropriate sanction, which may include an order to pay the
amount of the reasonable expenses incurred because of the
vielation, including a reascnable atteorney’s fes.

Commant:
The most significant of the 12/1/93 amendments to the Federal Rules
of Civil Procedure were those reguiring initial "“laydown

disclosures" by all parties at the outset of the case. These rules
are set forth in the new Fed.R,.Civ.Pro. 26(a)(1l). The federal rule
authorizes districts to "opt out" of these provisions, and the
W.D.Wn. has done =so0. Accordingly, Local Rule CR 26(a) (1) contains
instead the provisions of the new federal rule 26(a) (5) -

New federal rule 26(a) (2} requires each party to disclose specific
information as to each expert witness it intends to call at trial,
It also requires that party to furnish the other parties a written
report from each such expert. The W.D.Wn. regquires the
identification of experts and the furnishing of certain infermation
about them, bhut has "opted out" of the requirement for furnishing
written reports. Under the local rule, counsel is required to
furnish cother parties a statement which contains essentially the
same information as would have been contained in the expert’s
report. The local rule deletes the requirement for a listing of
cases in which the expert has testified. It has also altered the
time schedule prescribed in the federal rule for identifying expert
witnesses and providing information about then.




Rule 26(a) (3) requires disclosure of other witnesses and exhibits,
and timely statement of any objections by ancther party. The local
rule changes the timing for these disclosures, and for any
objections, to fit the district’s procedure under CR 16 for
preparing the proposed pretrial order,

Rule 26(a) (4) medifies the federal rule by providing that discovery
disclosures served on other parties are not to be filed with the
court.

Local Rule CR 26(b), "Discovery Scope and Limits," reflects the
federal rule of the same number, as amended, with only very minor
changes in (b) (2) and (k) (4) (A).

Local Rule CR 26{(c), "Protective Orders," is identical to the
federal rule of the same numbker, as amended,.

New federal rule 26(d) prohibits the commencement of discovery
until the parties have met and conferred, and have formulated a
proposed discovery plan, as required by new federal rule 26(f).
Because W.D.Wn. does not require the parties to meet and confer at
the outset of the case, or to submit a proposed discovery plan,
these rules delete the limitaticon in 26(d) on the commencement of
discovery, and all the provisions of 26(f}.

Rule 26(g), "Signing of Disclesures, Discovery Reguests, Responses
and Objections" reflects the federal rule of the same numbeyr, with
only a modification in (g)(1}) to delete the reference to
disclosures under 2&(a) (1),

CR 27
DEPOSITIONS BEFORE ACTION OR PENDING AFPPEAL
{a) Before Acticon.

(1) Petition. A person who desires to perpetuate
testimony regarding any matter that may be cognizable in any
court of the United States may file a verified petiticn in the
United States district court in the district of the residence
of any expected adverse party. The petition shall be entitled
in the name of the petitioner and shall show: 1, that the
petitioner expects to be a party te an action cognizable in a
court of the United States but is presently unable to bring it
or cause it to be brought, 2, the subject matter of the
expected action and the petitioner’s interest therein, 3, the
facts which the petitioner desires to estaklish by the
proposed testimony and the reasons feor desiring to perpetuate
it, 4, the names or a description of the persons the
petiticoner expects will be adverse parties and their addresses
so far as known, and 5, the names and addresses of the persons
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to be examined and the substance of the testimony which the
petitioner expects to elicit from each, and shall ask for an
order authorizing the petitioner to take the depositions of
the persons to be examined named in the petition, for the
purpose of perpetuating their testimony.

{(2) Notice and gervice. The petitioner shall thereafter
serve a notice upon each person hamed in the petition as an
expected adverse party, together with a copy of the petition,
stating that the petitioner will apply to the court, at a time
and place named therein, for the order described in the
petition. At least 20 days before the date of hearing the
hotice shall beée served either within or without the district
or state in the manner provided in Rule 4(d) for service of
summons; but if such service cannot with due diligence ke made
upon any expected adverse party named in the petition, the
court may make such order as 1is ijust for service by
publication or cotherwise, and shall appoint, for persons not
served in the manner provided in Rule 4(d), an atterney who
shall represent them, and, in <¢ase they are not otherwise
represented, shall c¢ross-examine the deponent. If any expected
adverse party is a minor or incompetent the provisions of Rule

17(c) apply.

(3} Order and Examinatlion. If the court is satisfied
that the perpetuation of the testimeny may prevent a failure
or delay of justice, it shall make an order designating or
describing the persons whose depositions may be taken and
specifying the subject matter of the examination and whether
the depositions shall be taken upon oral examination or
written interrogatories. The depositions may then be taken in
accordance with these rules; and the court may make orders of
the character provided for hy Rules 34 and 35. For the purpose
of applying these rules to depositions for perpetuating
testimony, each reference therein to the ccurt in which the
action is pending shall be deemed to refer to the court in
which the petition for such deposition was filed.

(4) Use of Deposition., If a deposition to perpetuate
testimony is taken under these rules or if, although not so
taken, it would be admissible in evidence in the courts of the
state in whieh it is taken, it may ke used in any action
involving the same subject matter subsequently brought in a
United States district court, in accordance with the
provisicns of Rule 32(a).

(b} Pending Appeal. If an appeal has been taken from a
judgment of a district court or before the taking of an appeal if
the time therefor has not expired, the district court in which the
judgment was rendered may allow the taking of the depositions of
witnesses to perpetuate their testimony for use in the event of
further proceedings in the district court. In such case the party
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who desires to perpetuate the testimony may make a motien in the
district court for leave to take the depositions, upon the sane
notice and =ervice thereof ag 1if the action was pending in the
district court. The motion shall show (1) the names and addresses
of persons to be examined and the substance of the testimony which
the party expects to elicit from each; (2) the reasons for
perpetuating their testimeny. If the c¢ourt finds that the
perpetuation of the testimony is proper to avoid a failure or delay
of justice, it may make an order allowing the depositions to be
taken and may make orders of the character provided for by Rules 34
and 35, and thereupon the depositions may be taken and used in the
same manner and under the same conditions as are prescribed in
these rules for depositions taken in actions pending in the
district court.

(c) Perpetuatien by Action. This rule deoes not limit the
power of a court to entertain an action to perpetuate testimony.

Comment:
Local Rule CR 27 ig identical to Fed. R. Civ. Proc. 27, which was
nict amended in 1993.

CR 28
PERSONS BEFORE WHOM DEPOSITIONS MAY EE TAKEN

(a) Within the United 8tates. Within the United 8tates or
within a territery or insular possession subject to the
jurisdiction of the United States, depositions shall be taken
before an officer authorized to administer caths by the laws of the
United States or of the place where the examination is held, or
before a persen appointed by the court in which the action is
pending. A person so appointed has power to administer oaths and
take testimony. The term officer as used in Rules 30, 31 and 32
includes a person appointed by the court or designated by the
parties under Rule 29.

(b) 1In Foreign Countries. Depositions may be taken in a
foreign country (1} pursuant to any applicable treaty or
convention, or (2) pursuant to a letter of request (whether or neot
captioned a letter rogatory), or (3) oh notice before a person
authorized to administer oaths in the place where the examination
is held; either by the law thereof or by the law of the United
States, or (4) before a person commissioned by the court, and a
person so commissioned shall have the power by virtue of the
commission to administer any necessary ocath and take testimony. A
commission or a letter of request shall be issued on application
and notice and on terms that are just and appropriate. It is not
requisite to the issuance of a commission or a letter of request
that the taking of the depositien in any other mnanner is
impracticable or inconvenient; and both a commission and a letter
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of request may be issued in proper cases. A notice or commission
may designate the person before whom the deposition is to be taken
either by name or descriptive title. A letter of request may be
addressed "To the Appropriate Authority in [here name the
country]." When a letter of request or any other device is used
pursuant to any applicable treaty or convention, it shall be
captioned in the form prescribed by that treaty or convention.
Evidence obtained in response to a letter of regquest need not be
excluded merely because it is not a verbatim transcript, because
the testimony was not taken under oath, or because of any similar
departure from the requirements for depositions taken within the
United States under these rules.

(c) Disgqualification for Interest. No deposition shall be
taken before a person who iz a relative or employee or attorney or
counsel of any of the parties, or is a relative or employee of such
attorney or counsel, or is financially interested in the action.

Comment:
Local Rule CR 28 is identical to Fed. R. Civ. Proc. 28, as amended
in 1993. The 1993 amendnent was to sub-section (b), and was

intended tc make effective use of the Hague Convention on the
Taking of Evidence Abroad in Civil or Commercial Matters.

CR 29
STIPULATIONS REGARDING DISCOVERY PROCEDURE

IInles= otherwise directed by the court, the parties may by
written stipulation (1) provide that depositicons may be taken
before any perscn, at any time or place, upon any notice, and in
any manner and when so taken may be used like other depositions,
and (2) modify other procedures governing or limitations placed
upon discovery, except that stipulations extending the time
provided in Rules 33, 34, and 36 for responses to discovery may, 1f
they would interfere with any time set for completion of discovery,
for hearing of a motion, or for trial, be made only with the
approval of the c<ourt.

Comment :

Local Rule CR 29 is identical to Fed, R. Civ. Proc. 29, as amended
in 1993. The 1993 amendment reduced the number of situations in
which the parties must obtain court approval before stipulating to
changes in discovery procedures and deadlines,
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CR 30
DEPOSITIONS UPON ORAL EXAMINATION
(a) Whan Depositions May Be Taken; When Leave Required.

{1) A party may take the testimony of any person,
including a party, by deposition upon oral examination without
leave of court except as provided in paragraph (2). The
attendance of witnesses may be compelled by subpoena as
provided in Rule 45.

(2) A party must obtain leave of court, which shall be
granted to the extent consistent with the principles stated in
rule 26(b)(2), if the person to be examined is confined in
prisen or if, without the written stipulation of the parties,
the person to be examined already has been deposed in the
case.

(k) HNotice of Examination: General Reguirements; Method of
Recording: Production of Documents and Things; Deposition of
Organization; Deposition by Telephone,

(1) A party desiring tc take the deposition of any
person upon oral examination shall give reasonable notice in
writing to every other party to the action. The notice shall
state the time and place for taking the deposition and the
name and address of each person te be examined, if known, and,
if the name is not known, a general description sufficient teo
identify the person or the particular class or group to which
the perdon belongs. If a subpoena duces tecum is to be served
on the person to be examined, the designation of the materials
to be produced as set forth in the subpoena shall be attached
to, or included in, the notice.

{2} The party taking the deposition shall state in the
notice the method by which the testimony shall be recorded.
Unless the court orders octherwise, it may be recorded by
sound, sound-and-visual, or stenographic means, and the party
taking the deposition shall bear the cost of the recording.
Any party may arrange for a transcription to he made from the
recording of a deposition taken by nonstenographic means.

{3} With prior notice to the depcnent and cther parties,
any party may designate another method +to record the
deponaent’s testimony in addition to the method specified by
the person taking the deposition. The additional record or
transcript shall be made at that party’s &xpeanse unless the
court otherwise orders,
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(4} Unless otherwise agreed by the parties, a deposition
shall be conducted baefore an officer appeointed or designated
under Rule 28 and shall begin with a statement on the record
by the officer that includes (A) the officer’s name and
business address; (B) the date, time and place of the
deposition; (¢) the name of tThe deponant; (D) the
administraticon of the sath or affirmation to the deponent; and
(E) an identification of all persons present, If the
deposition iz recorded other than stenographically, the
officer shall repeat items (A) through (C) at the beginning of
each unit of recorded tape or other recording medium. The
appearance or demeanor of deponents or attorneys shall not be
distorted through camera or sound-recording technigques. At
the end of the deposition, the officer shall state on the
record that the deposition is complete and shall set forth any
stipulations made by c¢ounsel concerning the custedy of the
transcript or recording and the exhibits, or concerning other
pertinent matters.

(5) The notice to a party deponent may be accompanied by
a regquest made in compliance with Rule 34 for the production
of documents and tangible things at the taking of the
deposition. The procedure of Rule 34 shall apply to the
request.

(6) A party may in the party’s nctice and in a subpoena
name as the deponent a public or private corporation or a
partnership or association or governmental agency and descrilbe
with reasonable particularity the matters on which exaninatieon
is requested. In that event, the organizaticn so named shall
designate one or more c¢fficers, directors, or managing agents,
or other persons whe consent to testify on its behalf, and may
set forth, faor each person designated, the matters on which
the person will tesitify. A subpoena shall advise a non-party
organization of its duty to make such a designation. The
persons so designated shall testify as to matters known or
reasonably available to the organization. This subdivision
(b) (6) does not preclude taking a deposition by any other
procedure authorized in these rules.

{7) The parties may stipulate in writing or the court
may upon motion order that a depcosition be taken by telephone
or other remcte electronic means. For the purposes of this
rule and Rules 28(a), 37¢(a){(l), and 37(b) (1), a deposition
taken by such means is taken in the district and at the place
where the deponent is to answer gquestions.

(¢) Examination and Cross-Examination; Record of Examination:

Oath; Objections. Examination and cross—-examination of witnesses
may proceegd as permitted at the trial under the provisions of the
Federal Rules of Evidence except Rules 103 and 615. The officer
before whom the deposition is to be taken shall put the witness on
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oath or affirmation and shall personally, or by somecne acting
under the officer’s direction and in the officer’s presence, record
the testimony of the witness. The testimony shall be taken
stenographically or rececrded by any other mnethod authorized by
subdivision {h)(z) of this rule. All objections made at the time
of the examinaticn to the quallflcatlons of the officer taking the
deposition, to the manner of taking it, to the evidence presented,
to the conduct of any party, or to any other aspect of the
prcceedlngs shall ke noted by the officer upon the recerd of the
deposition; but the examination shall proceed with the testlmcny
being taken subject to the objections. In lieu of partlclpatlng in
the oral examination, parties may serve written guestions in a
sealed envelope on the party taking the deposition and the party
taking the deposition shall transmit them to the officer, who shall
propound them to the witness and record the answers verbatlm.

(d) 8chedule and Duration; Motion to Terminate or Limit
Examinatien.

(1) Any objection to evidence Quring a deposition shall
be stated concisely and in a neon-argumentative and
non-suggestive manner. A party may instruct a deponent not to
anawer only when necessary to preserve a privilege, to enforce
a limitation on evidence directed by the court, or to present
a motion under paragraph (3).

(2) By order, the court may limit the time permitted for
the conduct of a deposition, but shall allow additicnal time
consistently with Rule 26(b)(2) 1f needed for a fair
examination of the deponent or if the deponent or another
party impedes or delays the examination. If the court finds
such an impediment, delay, or other conduct that has
frustrated the fair examination of the deponent, it may impeose
upon the perscns respensible an appropriate sanction,
including the reascnable costs and attorney’s fees incurred by
any partiez as a result thereof.

(3) At any time during a depesition, on motion of a
party or of the deponent and upon a showing that the
examination is being conducted in kad faith or in such manner
as .unreasonably to annoy, embarrass, or oppress the deponent
or party, the court in which the action is pending or the
court in the district where the deposition is being taken may
order the officer conducting the exanination to cease
forthwith from taking the deposition, or may limit the scope
and manner of the taking ¢f the deposition as provided in Rule
26(c). If the order made terminates the examination, it shall
be resumed thereafter cnly upon the order of the court in
which the action is pending. Upon demand of the objecting
party or deponent, the taking of the deposition shall be
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suspended for the time necessary to make a motion for an
order. The provisions of Rule 37(a) (4) apply to the award of
expenses incurred in relation to the motion.

() Review by Withess; Changes; Bigning., If requested by the
deponent or a party before completion of the deposition, the
deponent shall have 30 days after being notified by the officer
that the transcript or recording is available in which to review
the transcript or recording and, if there are changes in form orv
substance, to sign a statement reciting such changes and the
reasons given by the deponent for makihg them. The officer shall
indicate in the certificate prescribed by subdivision (f) (1)
whether any review was reguested and, if so, shall append any
changes made by the deponent during the period allowed.

(f) cCertification and Filing by Officer; ExXhibits; Copies;
Notices of Filing.

(1) The officer shall certify that the witness was duly
gworn by the officer and that the deposition is a true record
of the testimony given by the witness. This certificate shall
be in writing and accompany the record of the deposition.
Unless otherwise ordered by the court, the officer shall
securely seal the deposition in an envelope or package
indorsed with the title of the action and marked "Deposition
of [here insert name of witness]"™ and shall promptly file it
with the court in which the action is pending or send it to
the atteorney whe arranged for the transcript or recording, who
shall store it under conditions that will protect it against
loss, destruction, tampering, or deterioration. Documents and
things produced for inspection during the examination of the
witness, shall, upon the request of a party, be marked for
identification and annexed to the deposition and may be
inspected and copied by any party, except that if the person
preducing the materials desires to retain them the person may
(A) offer copies to be marked for identificaticon and annexed
to the deposition and to serve thereafter as originals if the
person affords to all parties fair opportunity to verify the
copies by comparison with the originals, or (B) offer the
originals to be marked for identification, after giving to
each party an opportunity to inspect and copy them, in which
event the materials may then be used in the same manner as if
annexed to the deposition. Any party may move for an order
that the original be annexed to and returned with the
deposition to the court, pending final disposition of the
case.

(2) Unless otherwise ordered by the court or agreed by
the parties, the officer shall retain stenographic notes of
any deposition taken stenographically or a copy of the
recording of any deposition taken by another methed. Upon
paynment. of reascnable charges therefor, the officer shall
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furnish a copy of the transcript or other recording of the
deposition to any party or to the deponent.

(3) The party taking the deposition shall give prompt
notice of its filing to all other parties.

(gj Failure to Attend or to SBerve Bubpoena; ExXpenses.

(1) If the party giving the notice of the taking of a
depogition fails to attend and proceed therewith and another
party attends in person or by attorney pursuant to the notice,
the court may order the party giving the notice to pay to such
other party the reasonable eXpenses incurred by that party and
that party’s attorney in attending, including reasonable
attorney’s fees.

(2) If the party giving the notice of the taking of a
deposition of a witness fails teo serve a subpoena upon the
witness and the witness because ¢f such failure does not
attend, and if another party attends in person or by attorney
because that party expects the depecsition of that witness to
be taken, the court may order the party giving the notice to
pay to such other party the reasonable expenses incurtred by
that party and that party’s attorney in attending, including
reasonable attorney’'s fees.

Comment:

W.D.Wn. has elected not to impose limitations either upon the
number of depcsitions which may be taken in a case, or on the
duration of individual depositions and has not delayed the
commencement of discovery until the parties have met and formulated
a discovery plan. Local Rule CR 30 therefore reflects
corresponding medifications of Fed. Rule Civ, Proc 30(a)(2) and
3odd) (2). In other respects, the local rule conforms to the
federal rule, as amended in 1993.

CR 31
DEPOBITIONS UPON WRITTEN QUESTIONS
{(a) Berving Questions; Notice,

{l) A party may take the testimony of any person,
including a party, by deposition upon written questions
without leave of court except as provided in paragraph (2).
The attendance of witnesses may be ccmpelled by the use of
subpoena as provided in Rule 45.
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(2) A party must obtain leave of court, which shall be
granted to the extent consistent with the principles stated in
Rule 26(b)({2), if the person tc be examined is confined in
prison or if, without the written stipulation of the parties,
the person to be examined has already been deposed in the
case.

(3) A party desiring to take a deposition upon written
questions shall serve them upcn avery other party with a
notice stating (1) the name and address of the person who is
to answer them, if known, and if the name is net known, a
general description sufficient to identify the person or the
particular class or group to which the person belongs, and (2)
the name or descriptive title and address of the officer
before whom the deposition is to be taken. A deposition upon
written questions may be taken of a public or private
corperation or a partnership or association or governmental
agency in accordance with the provisions of Rule 30(h) {6).

{(4) Within 14 days after the notice and written
gquestions are served, a party may serve croag guestions upon
all other parties. Within 7 days after being served with
cross questions, a party may serve redirect guestions upon all
other parties. Within 7 days after being served with redirect
gquestions, a party may serve reacross questions upon all other
parties. The court may for cause shown enlarge or shorten the
time.

{b) officer to Take Responses and Prepare Record. A copy of
the notice and copies of all guestions served shall be delivered by
the party taking the deposition to the officer designated in the
notice, who shall proceed promptly, in the manner provided by Rule
30(c), (e), and (f), to take the testimeny of the witness in
response to the questions and to prepare, certify, and file or mail
the deposition, attaching thereto the copy of the notice and the
questions received by the officer.

(c) VNotice of Filing. When the depositicen is filed the party
taking it shall promptly give notice thereof to all other parties.

Comment:

W.D.Wn. has elected not to impose a limitation upon the number of
depositions which may be taken in a case, and has not delayed the
commencement of discovery until the parties have met and formulated
a discovery plan. Local Rule CR 21  therefore reflects
corresponding modifications of Fed. Rule Civ. Proc 31(a)(2). In
other respects, the local rule conforms to the federal rule, as
amehded in 1993.
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CR 32
USE OF DEROSITIONS IN COURT PROCEEDINGH

(a) Use of Depasitions. At the trial or upon the hearing of
a motion or an interlocutory proceeding, any part or all of a
deposition, so far as admissible under the rulea of evidence
applied as though the witness were then present and testifying, may
be used against any party who was present or represented at the
taking of the deposition or who had reasionable notice thereof, in
accordance with any of the following provisions:

(1) Any deposition may be used by anhy party for the
purpose of contradicting or impeaching the testimony of
deponent as a witness, or for any other purpose permitted by
the Federal Rules of Evidence,

(2) The dAepositien of a party or of anyone who at the
time of taking the depcsition was an officer, director, or
managing agent, or a person designated under Rule 30(b) (6) or
31{a) to testify on behalf of a public or private corporation,
partnership or association or governmental agency which iz a
party may be used by an adverse party for any purpose,

(3) The deposition of a witness, whether or not a party,
may be used by any party for any purpose if the court finds:

(A) that the witness is dead; or

(B} that the witness is at a greater distance than
100 miles freom the place of trial or hearing, or is out of the
United States, unless it appears that the absence of the
witness was procured by the party offering the deposition; or

(C) that the witness is unable to attend or testify
because of age, illness, infirmity, or imprisonment; or

(D) that the party offering the deposition has been
unable to preocure the attendance o¢f the witness by subpoena;
or

(E} upen application and notice, that such
exceptional circumstances exist as to make it desirakle, in
the interest of justice and with due regard to the importance
of presenting the testimony of witnesses orally in open court,
to allow the deposition to be used.

A deposition taken without leave aof court pursuant to a notice
under Rule 30 (a) (2)(C) shall not be used against a party who
demonstrates that, when served with the notice, it was unable
through the exercise of diligence to obtain counsel to
represent it at the taking of the deposition; nor shall a
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deposition be used against a party who, having received less
than 11 days notice of a deposition, has promptly upcn
receiving such notice filed a motion for a protective order
under Rule 26(c) (2) requesting that the deposition not be held
or be held at a different time or place and such motion is
pending at the time the deposition is held,

(4) If only part of a deposition is offered in evidence
by a party, an adverse party may require the offeror to
introduce any other part which ought in fairness to be
considered with the part introduced, and any party may
introduce any cther parts.

Substitution of parties pursuant to Rule 25 does not affect
the right tc use depositions previously taken; and when an
action has been brought in any court of the United States or
of any State and another action involving the same subject
matter is afterward brought between the same parties or their
representatives or successors in interest, all depositions
lawfully taken and duly filed in the former action may be used
in the latter as if originally taken therefor. A deposition
praviously taken may alsc be used as permitted by the Federal
Rules of Evidence.

(b) Objections to admissibility Subject te the provisions
of Rule 28(b) and subdivision (d) (3) of this rule, objection may be
made at the trial or hearing to receiving in evidence any
deposition or part thereof for any reason which would regquire the
exclusion of the evidence if the witness were then present and
testifying.

(¢) Form of Presentation. Except as otherwise directed by
the court, a party offering deposition testimony pursuant to this
rule may offer it in stenographic or nonstencgraphic form, but, if
in nonstencgraphic form, the party shall also provide the court
with a transcript of the portions so offered. On request of any
party in a case tried befocre a jury, deposition testimony offered
other than for impeachment purposes shall be presented in
nenstenographic form, if available, unless the court for good cause
orders otherwise, '

(d) Effect of Errers and Irregularities in Depoaitions.

(1} As to Notice. All errors and irregularities in the
notice for taking a deposition are waived unless written
objection is promptly served upon the party giving the notice.
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(2) As to Disgualification of Officer. Objection to
taking a deposition because of disqualification of the officer
before whom it is to be taken is waived unless made before the
taking of the deposition begins or as soon thereafter as the
disqualification becomes Kknown or could be discovered with
reasonable diligence.

(3) As to Taking of Deposition.

(A) Objections to the competency of a witness or to
the competency, relevancy, or materiality of testimony are not
waived by failure to make them before or during the taking of
the deposition, unless the ground of the objection is one
which might have been obviated or removed if presented at that
time.

(B) Errors and irregularities occourring at the oral
examination in the manner of taking the deposition, in the
form of the questions or answers, in the cath or affirmation,
or in the conduct of parties, and errors of any kind which
might be obviated, removed, or cured if promptly presented,
are waived unless seasonable objection thereto is made at the
taking of the deposition.

(C) ©Objections to the form of written gquestions
submitted under Rule 31 are waived unless served in writing
upon the party propounding them within the time allowed for
serving the succeeding cross or other questions and within 5
days after service of the last questions authorized.

(4) As to Completion and Return of Depositien. Errors
and irregularitieszs in the manner in which the testimony is
transcribed or the deposition is prepared, signed, certified,
sealed, indorsed, transmitted, filed, or otherwise dealt with
by the officer under Rules 30 and 31 are waived unless a
motion to suppress the deposition or some part thereof is made
with reasonable promptness after such defect is, or with due
diligence might have been, ascertained.

(e} oOffering Portions of Depositions. If less than an entire
deposition is offered in a nonjury trial, the parts offered shall
be highlighted. The court will be provided with a single
transcript with the parts offered by different parties highlighted
in different colors.

Comment:

The local rule and the federal rule, as amended in 1993, are
identical through subsection (4). Local Rule CR 32(e) has been
added, to reflect a local procedure for offering portions of
depositions,
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CR 33
INTERROGATORIES TO PARTIEE

(a) Availability. Without leave of court or written
stipulation, any party way serve upon any other party written
interrogatories, not exceeding 35 in number including all discrete
subparts, to be answered hy the party served or, if the party
served is a public or private corporation or a partnership or
association or governmental agency, by any cfficer or agent, who
shall furnish such information as is available to the party. Leave
to serve additional interrogatories shall be granted to the extent
consistent with the principles of Rule 26(b) (2).

(b) Answars and Objections.

(1} Each interrogatory shall be answered separately and
fully in writing under oath, unless it is objected to, in
which event the objecting party shall state the reasons for
objection and shall answer to the extent the interrogatory is
not objectionable.

(2) The answers are to be signed by the person making
them, and the objections signed by the attorney making then.

(3) The party upon whom the interrcogatories have been
served shall serve a copy of the answers, and objections if
any, within 30 days after the service of the interrogatories.
A shorter or longer time may be directed by the court or, in
the absence of such an c¢rder, agreed to in writing by the
parties subject to Rule 29.

(4) All grounds for an objection to an interrogatory
shall be stated with specificity. Any ground not stated in a
timely objection is waived unless the party’s failure to
object is excused by the court for good cause shown.

(5) The party submitting the interrogatories may nove
for an order under Rule 37(a) with respect to any objection to
or other failure to answer an interrogatory.

(c} Scope; Use at Trial. Interrogatories may relate to any
matters which can be ingquired into under Rule 26(b) (1), and the
answers may be used to the extent permitted by the rules of
evidence.

An interrogatory otherwise proper is not necessarily
objectionable merely because an answer to the interrogatory
involves an opinion or contention that relates to fact or the
application of law to fact, but the court may order that such an

22




interrogatory need not be answered until after designated discovery
has been completed or until a pre-trial conference or other later
time.

{(d) option to Produce Business Records. Where the answer to
an interrogatory may ke derived or ascertained from the business
records of the party upon whom the interregatory has been served or
from an examination, audit or inspection o¢f such business records,
including a compilation, abstract or summary thereof, and the
burden of deriving or ascertaining the answer is substantially the
same for the party eserving the interrogatory as for the party
served, it is a sufficient answer to such interrogatory to specify
the records from which the answer may ke derived or ascertained and
to afford to the party serving the interrogatory reasonable
opportunity to examine, audit or inspect such records and to make
copies, compilations, abstracts or summaries. A specification shall
be in sufficient detail to permit the interrogating party toc locate
and to identify, as readily as can the party served, the records
from which the answer may be ascertained.

{a) Procedure

(1) Form and Number. The interrogatories shall be so
arranged that after each separate question shall appear a
blank space reasonably calculated to enakle the answering
party to have his answer typed in. The answering party shall
verify his answers teo sald interrogatories immediately
following his answer to the last interrogatory so propounded.

(2) BService. A party propounding interrogatories shall
serve and leave with the person to whom the interrogatories
are directed the original thereof.

{3) Anawers to Interrcogatories. The party to whon
interrogatories are directed shall apnswer each interrogatory
within the apace provided or us¥ng additional pages, if
necessary, and thereafter shall serve the original of the same
upon the party propounding the interrogatories and a capy upoen
each other party who has appeared in the action.

(4) o0Objacticns to Interrcgatories or Answers.

(A) Objections te Interrogatories. A party
objecting to written interrogatories shall set forth each
interrogatory objected to followed by hizs objection and the
reagons for it.

(B) Objections to Answers. A party objecting to
answers shall set forth each answer objected to and the
interrogatory to which it relates, followed by his objection
and the reasons for it.
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Comment:

W.D.Wn. has elected to permit a total of 35 interrogatories,
instead of the lower number suggested by the federal rule and has
not delayed the commencement of discovery until the parties have
met and formulated a discovery plan. Local Rule CR 33(a) therefore
differs scmewhat from the corresponding federal rule. Sub-sections
33(k) through 33(d) of the two rules are identical. Local Rule CR
33(e) defines procedures reguired in W.D.Wn., and is adapted from
the former Local Rule CR 33(d).

CR 34

PRODUCTION OF DOCUMENTE AND THINGS AND ENTRY UPON
LAND FOR INSPECTION AND OTHER PURPOSES

{(a) sScope. Any party may serve on any other party a request
(1) to produce and permit the party making the reguest, or someone
acting on the requestor’s behalf, to inspect and copy, any
designated documents {(including writings, drawings, graphs, charts,
photographs, phono records, and other data compilations from which
information can be obtained, translated, if necessary, by the
respondent through detection devices into reasonably usable form),
or to inspect and copy, test, or sample any tangible things which
constitute or contain matters within the scope of Rule 26(b) and
which are in the possession, custedy or control of the party upon
whom the regquest is served; or (2) teo permit entry upen designated
lahd or other property in the possession or centrol of the party
upon whom the request is served for the purpose of inspection and
measuring, surveying, photographing, testing, or sampling the
property or any designated chject or operation thereon, within the
scope of Rule 26(k).

(b) Procedura. The request shall set forth, either by
individual item or by category, the items to be inspected, and
describe each with reascnable particularity. The reguest shall
specify a reasohable time, place, and manner of mnmaking the
inspection and performing the related acts.

The party upon whom the request is served shall serve a
written response within 30 days after the service of the request.
A shorter or longer time may be directed by the court or, in the
absence of such an order, agreed to in writing by the parties,
subject to Rule 29, The response shall state, with respect to each
item or category, that inspection and related activities will be
permitted as requested, unless the request is objected to, in which
event the reasons for the objection shall be stated. If objection
is made to part of an item or category, the part shall be specified
and inspection permitted of the remaining parts. The party
submitting the request may move for an order under Rule 37{a) with
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respect to any objection to or other failure to respond to the
request or any part thereof, or any failure to permit inspection as
requested.

A party who produces documents for inspecticn shall produce
them as they are kept in the usual c¢ourse of business or shall
organize and label them to correspond with the categories in the

request.

(c) Persons Not Partjes. A person not a party to the action
may be compelled to produce docunents and things or to submit to an
inspection as provided in Rule 45.

Comment

With one minor exception, Local Rule CR 34 is identical to the
corresponding federal rule, as amended in 1993. W.D.Wn. has not
delayed the commencement of discovery until the parties have met
and formulated a discovery plan. Local Rule CR 34(b) therefore
deletes certain language contained in the federal rule.

CR 35
PHYSICAL AND MENTAY, EXAMINATICN OF PERSONS

(a) Order for Examination. When the mental or physical
conditien (including the blood group) of a party or of a person in
the custody or under the legal contrel of a party, is in
controversy, the court in which the acticn is pending may order the
party to submit to a physical or mental examination by a suitably
licensed or certified examiner or to produce for examination the
person in the party’s custody or legal control. The order may be
made only on motion for good cause shown and upon notice to the
paerson to be examined and to all parties and shall specify the
time, place, manner, ceonditions, and scope of the examination and
the person or persons by whom it is to be made,

(b} Report cof Examiner.

(1) If requested by the party against whom an order is
made under Rule 38(a) or the person examined, the party
causing the examination to be made shall deliver to the
requesting party a copy of the detailed written report of the
examiner setting out the examiner‘s findings, including
results of all tests made, diagnoses and conclusions, together
with like reports of all earlier examinations of the same
condition. After delivery the party causing the examination
shall be entitled upon request to receive from the party
against whom the order is made a 1like report of any
examination, previcusly or thereafter made, of the same
condition, unless, in the case of a report of examination of
a person not a party, the party shows that the party is unable
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to obtain it. The court on motion may make an order against a
party requiring delivery of a report on such terms as are
just, and if an examiner fails or refuses to make a report the
court may exclude the examiner’s testimony if offered at
trial. :

(2) By requesting and obtaining a report of the
examination so ordered or by taking the depositicn of the
examiner, the party examined waives any privilege the party
may have in that action or any other invelving the same
controversy, regarding the testimony of every other person who
has examined or may thereafter examine the party in raspect of
the same mental or physical condition.

(3) This subdivision applies to examinations made by
agreement of the parties, unless the agreement expressly
provides otherwise. This subdivision does not preclude
discovery of a report of an examiner or the taking of a
deposition of the examiner in accordance with the provisions
of any other rule.

Commant:
Local Rule CR 35 is identical te the corresponding federal rule,
which was not amended in 1993.

CR 36
REQUESTS FOR ADMISSION

{(a) Requeast for Admission. A party wmay serve upon any other
party a written request for the admission, fer purposes of the
pending action only, of the truth of any matters within the scope
of Rule 26(b) (1) set forth in the request that relate to statements
or opinions of fact or of the application of law to fact, including
the genuineness of any documents described in the request., Copies
of documents shall be served with the request unless they have been
or are otherwise furnished or made available for inspection and

copying.

Each matter of which an admission is requested shall be
separately set forth. The matter is admitted unless, within 20 days
after service of the reguest, or within such shoerter or longer time
as the court may allow or as the parties may agree to in writing,
subject to Rule 29, the party to whom the request is directed
serves upon the party reguesting the admission a written answer or
chjection addressed to the matter, signed by the party or by the
party’s attorney. If objection is made, the reasons therefor shall
be stated. The answer shall specifically deny the matter or set
forth in detail the reasons why the answering party cannot
truthfully admit or deny the matter. A denial shall fairly meet
the substance of the requested admission, and when good faith
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requires that a party gqualify an answer or deny only a part of the
matter of which an admission ig requested, the party shall specify
g0 much af it as is true and qualify or deny the remainder. An
answering party may hot give lack of information or knowledge as a
reason for failure to admit or deny unless the party states that
the party has made reasonable inquiry and that the informaticn
known or readily cbtainable by the party is insufficient to enable
the party to admit or deny. A party who considers that a matter of
which an admission has been regquested presents a genuine issue for
trial may not, on that ground alone, object to the request; the
party may, subject to the provisions of Rule 37(c), deny the matter
or set forth reasons why the party cannct admit or deny it.

The party who has reguested the admissions may move to
determine the sufficiency of the answers or okjections, Unless the
court determines that an objection is justified, it shall order
that an answer be served. If the court determines that an answer
does not comply with the requirements of this rule, it may order
either that the matter is admitted or that anh amended answer be
served. The court may, in lieu of these orders, determihe that
final disposition of the request be made at a pre-trial conference
or at a designated time pricr to trial. The provisions ©of Rule
37(a) (4) apply tc the award of expenses incurred in relation to the
motion.

{b) Effect of Admiasion. Any matter admitted under this rule
is conclusively established unless the court on motion permits
withdrawal or amendment of the admission. Subject to the provision
of Rule 16 governing amendment of a pre-trial order, the court may
permit withdrawal or amendment when the presentation of the merits
of the action will be subserved thereby and the party who obtained
the admission fails to satisfy the c¢ourt that withdrawal or
amendment will prejudice that party in maintaining the action or
defanse on the merits. Any admission made by a party under this
rule is for the purpose of the pending action only and is not an
admission for any other purpose nor may it be used against the
party in any otheyr proceeding.

Comment:

With one minor exception, Local Rule CR 36 is identical to the
gorresponding federal rule, as amended in 1993. W.D.Wn. has not
delayed the commencement of discovery until the parties have met
and formulated a discovery plan. Local Rule CR 36(a) therefare
deletes certain language contained in the federal rule.




CR 37
FAILURE TO MAEKE DISCLOSURE 0£QCDDPERATE IN DISCOVERY: BANCTIONE

{a) Motion for Order Compelling bDis¢loesure or Discovery. A
party, upon reasonable notice to other parties and all persons
affected thereby, may apply for an order compelling disclosure or
discovery as follows:

(1) Appropriate Court. An application for an order to a
party shall ke made to the court in which the action is
pending. An application for an order to a person whe is not
a party shall be made to the court in the district where the
discovery is being, or is to be, taken.

(2) Motion.

(A) If a party fails to make a disclosure required
by Rule 26{a), any cother party may move to compel disclosure
and for appropriate sanctions.

(B) If a deponent fails to answer a dguestion
propounded or submitted under Rules 30 or 31, or a corporation
or other entity fails to make a designation under Rule
30(b) (6) or 31(a), or a party fails to answer an interrocgatory
submitted under Rule 33, or if a party, in response to a
request for inspecticon submltted.‘under' Rule 34, fails to
respond that inspection will be permitted asg requested or
fails to permit inspection as requested the discovering party
may move for an order compelling answer, or a designation, or
an order ccmpelling inspection in accordance with the reguest.
When taking a deposition on oral examination, the proponent of
the question may complete or adjourn the examlnation before
applying for an order,

(3) Evasive or Incomplete Disclosure, Answer, or
Responsa. For purposes of this subdivision an evasive or
incemplete disclosure, answer, or response is to be treated as
a failure to disclose, answer, or respond.

(4) Expenses and Sanctions.

(4) TIf the motion is granted or if the disclosure
or reguested discovery is provided after the motion was filed,
the court shall, after affording an opportunity to be heard
require the party or depenent whose conduct hecessitated the
motion or the party or attorney advisging such conduct or both
of them to pay to the moving party the reasonable expenses
incurred in making the motion, including attorney’s fees,
unless the court finds that the motion was filed without the
movant’s first making a good faith effort to obtain the
disclosure or discovery without court action, or that the
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opposing party‘’s nondisclosure, response, or objection was
substantially justified, or that other circumstances make an
award of expenses unjust,

(B) If the motion is denied, the court may enter
any protective order authorized under Rule 26(c) and shall,
after affording an opportunity to be heard, reguire the moving
party or the attorney filing the motion or both of them to pay
to the party or deponent who opposed the metion the reasonable
expenses incurred in opposing the motion, including attorney‘’s
fees, unless the court finds that the making of the motion was
substantially justified or that other circumstances make an
award of expehses unjust.

(C) TIf the motion is granted in part and denied in
part, the c¢ourt may enter any protective order authorized
under Rule 26(c) and may, after affording an opportunity to be
heard, apportion the reasonable expenses incurred in relation
to the motion among the parties and persons in a just manner.

(b) Pailure to Comply with Order.

(1) Banctions by Court ih District Where Deposition is
Taken. If a deponent fails to he sworn or to answer a
question after being directed to do so by the court in the
district in which the deposition is being taken, the failure
may be considered a contempt of that court.

{2) Banctions by Court in Which Action Is Pending. If a
party or an officer, director, or managing agent of a party or
a person de51gnatea_under Rule 30(b) (6) or 31(a) te testify on
behalf of a party fails to cbey an order to provide or permit
discovery, including an order made under subdivision (a) of
this rule or Rule 35, the court in which the action is pending
may make such orders in regard to the failure as are just, and
among others the following:

(A) An order that the matters regarding which the
order was made or any other designated facts shall be taken to
be established for the purposes of the action in accordance
with the claim of the party obtaining the order:

(B) An order refusing to allow the disobedient
party to support or aoppose designated claims or defenses, or
prohibiting that party from intreducing designated matters in
aevidence;

(C) An order striking out pleadings or parts
thereof, or staying further proceedings until the order is
ocbeyed, or dismissing the action or proceeding or any part
thereof, or rendering a Judgment by default against the
dizobedient party;
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(D) In lieu of any of the foregoing orders or in
addition thereto, an order treating as a contempt of court the
failure to obey any orders except an order to submit to a
physical or mental examination;

(E) Where a party has failed to comply with an
order under Rule 35(a) requiring that party to produce another
for examination, such orders as are listed in paragraphs (A),
(B), and (C) of this subdivision, unless the party failing to
comply shows that that party is unable to produce such perscn
for examination.

In lien of any of the foregoing orders or in addition
thereto, the court shall require the party failing to obey the
order or the attorney advising that party or both to pay the
reasonable expenses, including attorney’s fees, caused by the
failure, unless the court finds that the failure was
substantially Jjustified or that other circumstances make an
award of expenses unjust.

(c} PFailure to Disclose; False or Misleading Disclosure;
Refusal to Admit.

(1) A party that without substantial justification fails
to disclose information required by Rule 26(a) or 26(e) (1)
shall not, unless such failure is harmless, be permitted to
use as evidence at a trial, at a hearing, or on a motion any
witness or information net so disclosed. In additiocn to or in
lieu of this sanction, the court, on motion and after
affording an opportunity to be heard, may impose other
appropriate sanctions. In addition tc requiring payment of
reasonable expenses, including attorney‘’s feeg, caused by the
failure, these sanctions may inelude any of the sanctions
authorized under subparagraphs (A), (B), and (C) of
subdivision (b)(2) of this rule and may include informing the
jury of the failure to make the disclosure.

(2) If a party fails to admit the genuineness of any
document or the truth of any matter as requested under Rule
36, and if the party requesting the admissions thereafter
proves the genuineness of the document or the truth of the
matter, the requesting party may apply to the court for an
order requiring the cther party to pay the reasonable expenses
incurred in making that proof, including reascnable attorney’s
fees. The court shall make the order unless it finds that (A}
the refuest was held objectionable pursuant to Rule 3&6(a), or
(B} the admission sought was of no substantial importance, or
{(C) the party failing to admit had reasonable ground to
believe that the party might prevail on the matter, or (D)
there was other good reason far the failure to admit.
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(d) Failure of Party to Attend at Own Deposition or Serve
Answers to Interrogatories or Respond to Request for Inspection.
If a party or an officer, director, or managing agent of a party or
a person designated under Rule 30(b) (6) or 31(a) to testify on
behalf of a party fails {1} to appear before the officer who is to
take the deposition, after being served with a proper notice, or
(2) to serve answers or cbjections to interrcgatories submitted
under Rule 33, after proper service of the interrogatories, or (3)
to serve a written response to a request for inspection subnitted
under Rule 234, after proper service of the request, the court .in
which the action is pending on motion may make such orders in
regard to the failure as are just, and among others it may take any
action authorized under subparagraphs (A}, (B), and (C) of
subdivision (b)(2) of this rule. In lieu of any order or in
addition therete, the court shall require the party failing to act
or the attorney advising that party or both to pay the reasonable
expenses, including attorney‘’s fees, caused by the failure unless
the court finds that the failure was substantially justified or
that other circumstances make an award of expenses unjust.

The failure to act described in this subdivision may not be
excused on the ground that the discovery sought is objectionable
unless the party failing to act has a pending motion for a
protective order as provided by Rule 26(c).

(e) (f) and (g) (Reserved.)

{h) Informal Conferemce to Bettle Discovery Disputes. Unless
otherwise ordered, the court will not entertain any discovery
motion, except those brought under Fed.R.Civ.P. 26(c) by a non-
party, unless the motion is accompanied by a statement showing that
the parties have made a reasonable effort to reach agreement on the
matters set forth in the motion. If the court finds that counsel
for any party, upon whom a motion or objection in respect to
matters covered by such rules is served, willfully refuses to meet
and confer, or having met, willfully refuses or fails to confer in
good falth, the court may take action as stated in GR 3 of these
rules.

Comment s

Local Rule CR 37, sub-sections (a) through (d), are substantially
identical to the corresponding portions of the federal rule, as
amended in 1993. The local rule deletes reguirements in federal
rules 37(a)(2)(A) and (B), and 37(d), that the parties "meet and
confer" before bringing certain discovery moticns, Local rule
37(h) imposes that regquirement as teo virtually all disceovery
motions. Local rule 37(b)(2) also deletes a reference to rule
26(f). Sub-sections (e) and (f) of the federal rule no longer
exist. W.D.Wn. has deleted sub-section (g) of the federal rule
because, in this distriet, the parties are not reguired to meet,
confer and develop a discovery plan at the outset of the case.
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CR BE6

EFFECTIVE DATE

These local rules, as amended, shall apply to every civil case
pending in the Western District of Washington, without regard to
when the case was filed.




